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Plaintiff, Rasa Krasauskiene, appeals from the denial of her 

motion for an order of possession filed pursuant to C.R.C.P. 104. 

We affirm. 

I.  Background 

Plaintiff, seeking to avoid potential creditors in lawsuits filed 

against her, agreed with defendant Sisco to transfer title to a 2004 

Jaguar 4-door sedan.  Although the facts are disputed, plaintiff 

claims she provided cash to Sisco to enable her to pay for the 

vehicle with a check so as to make the transfer appear to be a 

legitimate transaction.  Sisco claims she borrowed funds from 

codefendant Zasytiene to pay for the car.  The trial court accepted 

plaintiff’s version of the facts with respect to this issue.  Sisco 

subsequently transferred title to Zasytiene, who took possession of 

the car.   

Plaintiff filed a verified complaint in replevin against both 

defendants alleging that they improperly obtained possession of the 

automobile and moved for return of the vehicle pursuant to Rule 

104.  After a full evidentiary hearing, the court made its 

determination, pursuant to Rule 104(g), that with reasonable 

probability Zasytiene was entitled to possession and use of the car.  
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The court, accepting plaintiff’s version of the events, concluded 

the purpose of the agreement was to defraud creditors, although no 

creditors were actually defrauded, and plaintiff tried to unwind the 

deal after it was done.  The court found that title to the vehicle was 

transferred from plaintiff to Sisco, and subsequently to Zasytiene.  

The court also found that the signatures on the transfer documents 

were “real” despite the disputes in testimony over how the 

signatures were obtained.  Although the court found “significant 

credibility issues” as to the testimony of all parties, it declined 

plaintiff’s request to restore the status quo, reasoning that to do so 

would require the court to aid in a contract against public policy.  

Therefore, the court denied plaintiff’s requested replevin.   

The court denied plaintiff’s motion for reconsideration stating 

that when the contract at issue is illegal, fraudulent or immoral, the 

court will not listen to the dispute and will leave the parties in the 

exact position in which they have placed themselves, citing Potter v. 

Swinehart, 117 Colo. 23, 27, 184 P.2d 149, 151 (1947).   

Plaintiff had filed a subsequent and separate suit against 

defendants alleging civil theft and outrageous conduct.  The trial 

court consolidated the two cases, and therefore granted plaintiff’s 
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request to certify its replevin order under C.R.C.P. 54(b).  Plaintiff 

appeals the order denying return of the automobile.  

II. Standard of Review 

We review findings of fact for clear error or abuse of discretion, 

whereas we review conclusions of law de novo.  E-470 Pub. Highway 

Auth. v. 455 Co., 3 P.3d 18, 22 (Colo. 2000).  We accept the trial 

court’s findings on review unless they are so clearly erroneous as 

not to find support in the record.  Bainbridge, Inc. v. Bd. of County 

Comm’rs, 53 P.3d 646, 649 (Colo. App. 2001).  

III. Merits 

In order to succeed in a replevin action, plaintiff has the 

burden of affirmatively establishing his own title and right of 

immediate possession to the property in question.  Bill Dreiling 

Motor Co. v. St Paul Fire & Marine Ins., 472 P.2d 153, 154 (Colo. 

App. 1970).  The trial court found as a matter of fact and law that 

plaintiff had failed to establish her right to immediate possession of 

the automobile.  This determination was based on the factual 

finding that title to the automobile was transferred by plaintiff to 

Sisco, and then by Sisco to Zasytiene.  Although the various 

documents reflecting the transfers are not part of the record on 
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appeal, Plaintiff has made no showing, or even argued on appeal, 

that this factual finding was clearly erroneous.   

Plaintiff contends that the trial court erred in refusing to order 

return of the car to her, asserting that even if the parties entered 

into an arrangement to transfer the vehicle with the conscious 

purpose of defrauding creditors, she should not be punished while 

defendants Sisco and Zasytiene reap the windfall of their behavior.  

She argues that she is not seeking to enforce an illegal contract, or 

a contract against public policy, but rather is seeking to undo such 

a contract.  

Plaintiff’s argument misses the mark, as Colorado courts have 

long held to the contrary.  “Countless instances might be cited 

where because of the refusal to enforce contracts which are against 

public policy, one of the parties is left in a peculiarly advantageous 

position, or the contrary.  With that fact the courts do not concern 

themselves.”  Metro. Life Ins. Co. v. Roma, 97 Colo. 493, 497, 50 

P.2d 1142, 1143-44 (1935).   

Similarly, in Baker v. Couch, 74 Colo. 380, 221 P. 1089 (1923), 

the court said: 
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Where the contract or transaction in question 
is illegal, fraudulent or immoral, and there is 
mutual misconduct of the parties with respect 
thereto, neither law nor equity will aid either to 
enforce, revoke or rescind.  To such disputes 
the courts will not listen, and the parties 
thereto they will leave in the exact position in 
which they have placed themselves.  It is 
immaterial whether information for such 
illegality comes from plaintiff or defendant, or 
is disclosed by pleadings or evidence. 

Baker, 74 Colo. at 383, 221 P. at 1090. 

Plaintiff argues that this line of cases does not apply to her 

situation because she was not seeking to enforce her illegal contract 

but rather to rescind it.  We do not agree. See id.; Potter v. 

Swinehart, 117 Colo. 23, 27, 184 P.2d 149, 151 (Colo. 1947).  

The applicable principle of law is set forth in Godding v. Hall, 

56 Colo. 579, 601, 140 P. 165, 173 (1914) (“‘[T]he law leaves all who 

share in the guilt of an illegal or immoral transaction where it finds 

them.  It will neither lend its aid to enforce contracts . . . nor will it 

undo or rescind such contracts when executed.’”) (quoting 

Treadwell v. Torbert, 119 Ala. 279, 24 South. 54, 72 Am. St. Rep. 

918(1898)).  See also Williams v. Higgins, 69 Ala. 517, 1881 WL 

1191 at *4 (Ala. 1881), cited in Godding, 56 Colo. at 602, and 

stating: 
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[C]onveyances, or gifts, made to hinder, delay, 
or defraud creditors, are valid and operative 
between the parties, when fully consummated; 
neither party can rescind or defeat them.  . . .  
If men, in consummation of frauds, employ 
instruments binding and conclusive in their 
legal operation and effect, it is sound reason, 
good policy, sheer justice, to leave them where 
they have placed themselves, bound as they 
have bound themselves, without assistance 
from the court to unloose them when it 
becomes their interest to be unloosed, 
encouraging them and others to commit 
similar frauds.  

The cases reject the distinction advanced by plaintiff.  

Moreover, notwithstanding plaintiff’s assertion that she seeks to 

“undo” the illegal contract, the agreement necessarily contemplated 

that the transfer would be reversed and the vehicle returned to 

plaintiff, otherwise the vehicle might as well have gone to the 

creditors.  Return of the vehicle to plaintiff is what she was 

requesting the court to do, thus completing the contemplated result 

of the illegal contract.  We find no error in the trial court’s order. 

III.  Attorney Fees 

Pursuant to C.A.R. 38(d) and section 13-17-102, C.R.S. 2008, 

defendants request an award of the attorney fees they incurred in 

responding to plaintiff’s appeal.  We do not consider plaintiff’s 
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arguments to be so lacking in factual or legal justification as to 

warrant attorney fees under C.A.R. 38(d).  See Wood Bros. Homes, 

Inc. v. Howard, 862 P.2d 925, 934-35 (Colo. 1993). 

The order of the district court is affirmed. 

JUDGE ROY and JUDGE LICHTENSTEIN concur. 
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