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Defendant, Tri Nguyen, appeals the judgment of conviction 

entered against him for reckless vehicular homicide and reckless 

vehicular assault.  We affirm and remand for correction of the 

mittimus. 

The three-car collision occurred in the early afternoon of February 

24, 2005 on westbound C-470.  According to an eyewitness driving 

westbound, defendant’s Acura cut her off in the left lane, swerved back 

into the right lane almost onto the right shoulder, and then attempted 

to pass a Lexus, driven by Mr. Pott, which was travelling in front of her 

in the left lane.  Defendant’s Acura collided with the right front panel of 

Pott’s Lexus.  At the moment of impact the Acura was travelling faster 

than the Lexus.  Pott’s Lexus then spun across the median, through the 

cable median barrier, and into the eastbound lanes of C-470, where his 

Lexus collided head on with Mr. Combest’s SUV.  Combest’s SUV rolled 

on its side into the ditch, resulting in Combest’s death.  Immediately 

following the accident, Pott’s blood tested positive for THC, indicating 

that Pott had ingested or smoked marijuana prior to the accident. 

  The prosecution charged defendant with (1) vehicular homicide – 

reckless driving, in violation of section 18-3-106(1)(a), C.R.S. 2008; (2) 

vehicular assault – reckless, in violation of section 18-3-205(1)(a), 
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C.R.S. 2008; (3) manslaughter – reckless, in violation of section 18-3-

104(1)(a), C.R.S. 2008; (4) reckless driving, in violation of section 42-4-

1401, C.R.S. 2008; and (5) reckless endangerment, in violation of 

section 18-3-208, C.R.S. 2008.  Defendant defended his case on the 

theory that his driving was careless, but not reckless. 

A jury convicted defendant on all five counts.  The trial court 

merged counts three through five with counts one and two and 

sentenced defendant to four years in the custody of the Department 

of Corrections with a concurrent two-year prison term for the 

vehicular assault offense.  This appeal followed. 

I. Pott’s Driving History 

Defendant contends the trial court violated his rights to 

present a defense and to confrontation when it excluded evidence of 

Pott’s driving history under CRE 404, 406, and 405.  We disagree.  

A. CRE 404(b) 

Defendant contends that the trial court erred in denying his 

motion to introduce evidence of Pott’s driving record under CRE 404(b).  

We are not persuaded. 

We review a trial court's decision to admit other act evidence for 

an abuse of discretion.  Masters v. People, 58 P.3d 979, 996 (Colo. 
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2002); People v. Victorian, 165 P.3d 890, 892 (Colo. App. 2007).  To 

establish an abuse of discretion, a defendant must show that the trial 

court's determination was manifestly arbitrary, unreasonable, or unfair.  

People v. Parga, 964 P.2d 571 (Colo. App. 1998).  The trial court is 

allowed substantial discretion when deciding on the admissibility of 

evidence of prior acts.  People v. Ihme, 187 Colo. 48, 51, 528 P.2d 380, 

382 (1974).  Absent an abuse of discretion, the trial court's evidentiary 

rulings will be affirmed.  People v. Metcalf, 926 P.2d 133, 135 (Colo. 

App. 1996). 

As pertinent here, other act evidence may be admissible proof of 

modus operandi, scheme, and plan.  See CRE 404(b).  However, 

evidence of other bad acts is inadmissible (1) if its relevance depends 

only on an inference that the person has a bad character and acted in 

conformity therewith or (2) if, despite having relevance independent of 

an inference of bad character, its probative value is substantially 

outweighed by the danger of unfair prejudice.  See CRE 403, 404(b); 

People v. Rath, 44 P.3d 1033, 1038 (Colo. 2002); People v. Cooper, 104 

P.3d 307, 309 (Colo. App. 2004).   

Defendant asserted that Pott’s driving history, which included 

numerous convictions for speeding and other arguably aggressive 
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driving offenses, was admissible under CRE 404(b) to show that Pott’s 

modus operandi, scheme, or plan was to drive aggressively and to 

speed, and that his driving history was relevant to prove that his poor 

driving was the proximate cause of the collision involving defendant and 

him.  Defendant informed the court that he would be introducing 

evidence through expert testimony at trial that Pott had sped up when 

defendant attempted to pass and thereby caused the accident.   

After hearing argument from each party and taking the matter 

under advisement, the trial court found that Pott’s driving record was 

impermissible propensity evidence offered to demonstrate his action 

was in conformity with his past driving behavior.  The trial court 

further found that the probative value of Pott’s driving record was 

minimal to demonstrate how he drove at the time of the collision, and 

therefore was outweighed by the prejudicial effect of requesting a jury to 

make such an inference.  

We conclude that the trial court did not abuse its discretion when 

it excluded Pott’s driving history.  In urging the admission of the driving 

record, defendant characterized the purpose of the evidence, stating, 

“This is the way [Pott] drives.  He drives aggressively.  He drives fast 

and that’s what he did on this occasion.”  The court did not err, 
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therefore, when it concluded that defendant’s purpose for the 

admission of the evidence was nothing other than to show propensity.  

Moreover, implicit in the court’s finding is the determination that 

the evidence was not relevant to prove modus operandi, common plan, 

or scheme.  The modus operandi exception applies when evidence 

shows a pattern of using a particular technique to accomplish a 

particular end.  See Rath, 44 P.3d at 1041.  The common plan or 

scheme exception applies when the evidence shows a larger continuing 

plan to engage in certain criminal activity.  See People v. Close, 867 

P.2d 82, 87 (Colo. App. 1993), disapproved of in part on other grounds 

by Bogdanov v. People, 941 P.2d 247, 251 n.9 (Colo. 1997).  The trial 

court, by excluding the evidence, correctly determined, albeit implicitly, 

that Pott’s driving history did not fall under either of these exceptions. 

The court likewise did not abuse its discretion when it concluded 

that allowing the inference that Pott drove poorly at the time of the 

collision based on past instances of bad driving would have been 

unduly prejudicial to the jury’s determination in this case.  See Rath, 

44 P.3d at 1043 (unfair prejudice within the meaning of the rule refers 

to an undue tendency to suggest a decision made on an improper 

basis).   
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We also note that although defendant could not introduce Pott’s 

driving history, defendant was still permitted to elicit testimony at trial 

that Pott sped up to prevent defendant from passing, but he did not 

present such testimony.  We perceive no abuse of discretion in the trial 

court’s ruling.  

B. Habit 

Defendant contends the trial court erred in failing to analyze 

the admissibility of Pott’s driving record under CRE 406.  However, 

our review of the record shows that the trial court specifically 

considered and applied CRE 406 to the facts in this case.    

CRE 406 provides that “[e]vidence of the habit of a person . . . 

whether corroborated or not and regardless of the presence of 

eyewitnesses, is relevant to prove that the conduct of the person or 

organization on a particular occasion was in conformity with the 

habit or routine practice.” 

In finding that Pott’s driving record was not properly 

characterized as habit under CRE 406, the trial court compared 

Pott’s past driving behavior with the facts in People v. T.R., 860 P.2d 

559 (Colo. App. 1993).  The T.R. division examined the distinction 

between character and habit.  Upon considering the definition of 
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habit, the T.R. division held that evidence that the victim drove 

through a particular intersection every day and she habitually took 

cautions while proceeding through the intersection was properly 

admitted under CRE 406.  Id. at 562.  However, evidence that the 

victim was a “cautious driver” was improperly admitted, as it 

constituted character evidence under CRE 404.  Id.   

In this case, the trial court concluded that because none of 

Pott’s past driving behavior was tied to the location where this 

collision occurred, it was not habit evidence.  Rather, the court 

concluded that it was character evidence previously deemed 

inadmissible under CRE 404.   

We perceive no error in the trial court’s decision.  Pott’s driving 

history did not demonstrate that he had a habit of speeding up 

when being passed in his vehicle, of causing collisions resulting 

from his poor driving, or of driving poorly on this particular stretch 

of highway.   

Thus, exclusion of Pott’s driving history under CRE 406 was 

also proper. 

C. CRE 405 

Defendant contends the trial court erred in failing to analyze 
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the admissibility of Pott’s driving history under CRE 405.  However, 

our review of the record shows that the trial court did consider 

application of CRE 405 in this case.    

CRE 405(a) provides that “[i]n all cases in which evidence of 

character or a trait of character of a person is admissible, proof may 

be made by testimony as to reputation or by testimony in the form 

of an opinion.” 

Defendant contended that evidence of Pott’s character trait of 

illegal and aggressive driving was analogous to evidence admissible in 

self-defense cases, in which a defendant may introduce evidence that 

the victim was the initial aggressor.   

In response to defendant’s motion, the trial court explained that 

application of CRE 405 hinged on the admissibility of character 

evidence.  Because the trial court had already determined that evidence 

of Pott’s character for poor driving was inadmissible under CRE 404(b), 

evidence of his character was similarly inadmissible under CRE 405.   

The plain language of CRE 405 supports the trial court’s ruling.  

CRE 405 applies only when evidence of character or a trait of character 

is admissible.  Here, the trial court ruled that character evidence was 

not admissible pursuant to CRE 404.  Because we have upheld the trial 
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court’s CRE 404 determination, CRE 405 did not apply to evidence of 

Pott’s character.  Moreover, such evidence was properly excluded 

because this case does not involve a pertinent character trait essential 

to a charge or defense in this case.  See People v. Jones, 675 P.2d 9, 17 

(Colo. 1984).   

Because the trial court properly excluded Pott’s driving history 

under CRE 404(b), 405, and 406, the exclusion of such evidence did 

not violate defendant’s constitutional right to present a defense or 

his right to confrontation.  See People v. Harris, 43 P.3d 221, 227 

(Colo. 2002)(the Sixth Amendment right to confrontation and the 

Fifth Amendment right to due process of law require only that the 

accused be permitted to introduce all relevant and admissible 

evidence); People v. McKenna, 196 Colo. 367, 374, 585 P.2d 275, 

279 (1978); see also Taylor v. Illinois, 484 U.S. 400, 410, 108 S.Ct. 

646, 653, 98 L.Ed.2d 798 (1988) ("The accused does not have an 

unfettered right to offer [evidence] that is incompetent, privileged, or 

otherwise inadmissible under standard rules of evidence.").  To the 

extent defendant now argues on appeal that Pott “opened the door” 

to his driving history by denying on cross-examination that he had 

been involved in any traffic accidents, our review of the record 
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shows that Pott admitted on cross-examination that he had been in 

previous “fender-bender” traffic accidents. 

II.  Affirmative Defense  

 Defendant contends the trial court erred when it concluded 

that the defective cable median barrier did not constitute an 

independent intervening cause to justify an affirmative defense 

instruction on this issue.  We disagree. 

 The trial court must make the threshold determination of 

whether the intervening cause defense can be supported by the 

evidence.  People v. Marquez, 107 P.3d 993, 996 (Colo. App. 2004); 

People v. Lopez, 97 P.3d 277, 282 (Colo. App. 2004).  

 An intervening cause is an act of an independent person or 

entity that interrupts the natural and probable sequence of events 

to destroy the causal connection between the defendant's acts and 

the victim's injury, thereby becoming the cause of the injury.  

People v. Saavedra-Rodriguez, 971 P.2d 223, 226-27 (Colo. 1998); 

Lopez, 97 P.3d at 282.  If an intervening cause breaks the causal 

connection between the defendant's unlawful acts and the victim's 

injury, then the defendant is relieved of liability.  People v. Stewart, 

55 P.3d 107, 121 (Colo. 2002).  
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Three elements must be satisfied to establish an independent 

intervening cause sufficient to relieve a defendant of responsibility 

for his or her conduct:  (1) the defendant must not have 

participated in the intervening cause; (2) the intervening cause 

must be one but for which the death would not have occurred; and 

(3) the intervening cause must not have been reasonably 

foreseeable.  Saavedra-Rodriguez, 971 P.2d at 225-26. 

Simple negligence that contributes to the death of a victim is 

foreseeable and cannot be an independent intervening cause.  

However, gross negligence is unforeseeable behavior, and it may 

serve as an intervening cause.  People v. Gentry, 738 P.2d 1188, 

1190 (Colo. 1987).   

The alleged intervening cause on which defendant relies is the 

asserted failure of an unknown person or entity to repair the cable 

median barrier which failed to prevent Pott’s car from entering the 

eastbound lanes of C-470.   

Here, the trial court determined that the evidence did not support 

finding the defective cable median barrier was an independent 

intervening cause.  The court based its conclusion on the lack of 
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evidence indicating that any duty to repair the barrier existed or that 

failure to repair the barrier constituted gross negligence. 

We conclude the trial court properly precluded defendant from 

arguing, and the jury from considering, whether the cable median 

barrier constituted an intervening cause.  Defendant did not meet 

the threshold showing necessary to support a finding of gross 

negligence.  Our review of the record shows that the only evidence 

presented regarding the condition of the cable median barrier was 

the accident reconstruction witness’s testimony that the cable 

median barrier is constructed in an effort to catch or stop cars as 

they collide with it; this barrier did not catch Pott’s Lexus; and the 

barrier was damaged from a previous accident which may have 

caused slack in the cable.  Defendant did not present any evidence 

that any person or entity had a duty to erect or maintain the cable 

median barrier, or that a nondefective cable would have stopped 

Pott’s Lexus.  Absent evidence that the defect in the cable resulted 

from gross negligence and, therefore, was unforeseeable, an 

intervening cause instruction would have been inappropriate.  See 

Lopez, 97 P.3d at 282 (the intervening cause must constitute an 

extreme departure from the ordinary standard of care sufficient to 
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support a finding of gross negligence); Saavedra-Rodriguez, 971 

P.2d at 227-28 (where defendant's offer of proof was insufficient to 

show that allegedly improper medical care amounted to gross 

negligence, intervening cause issue should not have gone to the 

jury). 

Moreover, evidence that the barrier was designed in an effort 

to stop cars as they collide with it does not show that the slack in 

the barrier actually caused the victim’s death.  See Saavedra-

Rodriguez, 971 P.2d at 228 (evidence that adequate medical care 

might have prevented death does not show that the medical care 

provided actually caused death). 

Thus, the evidence was insufficient to permit the condition of 

the barrier to be considered an intervening cause of the victim’s 

death, and defendant's motion for an instruction on intervening 

cause as to the cable median barrier was therefore properly denied. 

III.  Sufficiency of the Evidence  

 Defendant contends there was insufficient evidence to sustain 

his conviction for vehicular homicide.  We disagree. 

When the sufficiency of the evidence is challenged on appeal, our 

task is to determine whether the evidence, viewed as a whole and in the 
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light most favorable to the prosecution, is sufficient to support a 

conclusion by a reasonable person that the defendant is guilty of the 

crime charged beyond a reasonable doubt.  See Kogan v. People, 756 

P.2d 945, 950 (Colo. 1988); People v. Dunlap, 124 P.3d 780, 819 (Colo. 

App. 2004).  An appellate court may not disturb a fact finder's 

determination on issues of credibility or weight unless the evidence is 

legally insufficient to support a finding of guilt beyond a reasonable 

doubt.  People v. Brassfield, 652 P.2d 588, 592 (Colo. 1982).  Thus, if 

the prosecution presents evidence from which the trier of fact may 

properly infer the elements of the crime, the evidence is sufficient to 

sustain the conviction.  People v. Caldwell, 43 P.3d 663, 672 (Colo. App. 

2001).   

As pertinent here, a person who operates or drives a motor vehicle 

in a reckless manner and whose conduct is the proximate cause of 

another person's death commits vehicular homicide.  Section 18-3-

106(1)(a).  There can be more than one proximate cause of a victim’s 

death, and to sustain a homicide conviction the defendant’s conduct 

need not be the only, last, or nearest cause.  Lopez, 97 P.3d at 280.  A 

defendant's conduct is the cause of the victim's death in a criminal 

homicide if “it began a chain of events the natural and probable 
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consequence of which was the victim's death.”  Saavedra-Rodriguez, 

971 P.2d at 225.   

Here, there was evidence that defendant drove in an “out of 

control” manner, which included (1) following another vehicle too 

closely, (2) passing vehicles on the right by changing lanes without 

signaling, (3) driving onto the shoulder of the highway while attempting 

to pass Pott’s vehicle, and (4) swerving into and colliding with Pott’s 

vehicle, which then spun out of control across the highway median, 

under a cable median barrier, and collided head on with Combest’s 

SUV.  The parties stipulated that Combest died as a result of injuries 

he sustained from the collision with Pott’s vehicle. 

We are not persuaded by defendant’s argument that evidence of 

Pott’s prior marijuana use and the defective cable median barrier 

undermined the verdict.  By its verdict the jury determined that, even 

considering the prior marijuana use and the defect in the barrier, the 

chain of events set in motion by defendant’s conduct caused the 

victim’s death.  The weight the jury gave to the evidence cannot be 

disturbed by this court.  Brassfield, 652 P.2d at 592.  

We conclude that the evidence, viewed as a whole and in the light 

most favorable to the prosecution, is sufficient to support a conclusion 
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by a reasonable person beyond a reasonable doubt that the victim's 

death was proximately caused by defendant's conduct and was not the 

result of an intervening cause.  See Kogan, 756 P.2d at 950.  

Accordingly, we reject defendant's contention. 

IV.  Mittimus 

Last, defendant contends, the People concede, and we agree 

that the case must be remanded to correct the mittimus to 

accurately reflect one conviction for Vehicular Homicide-Reckless 

Driving and one conviction for Vehicular Assault-Reckless.    

The first section of the mittimus inaccurately reflects that 

defendant was convicted by guilty plea, and that he was convicted 

of counts 3 through 5.  On remand, the first section of the mittimus 

should be corrected to reflect that the jury, following a trial, found 

defendant guilty of all five counts brought against him, but that the 

court merged the convictions on count 3 through 5 with counts 1 

and 2.   

The second section of the mittimus should likewise reflect that 

counts 3 through 5 (there is no count 6) are merged with counts 1 

and 2. 
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The judgment of conviction is affirmed, and the case is 

remanded to the trial court to correct the mittimus to reflect that 

defendant was convicted of one count of Vehicular Homicide – 

Reckless Driving and one count of Vehicular Assault – Reckless. 

JUDGE ROY and JUDGE RICHMAN concur.  

17 
 


