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 Plaintiffs, Raul Flores Cano and Olivia Concepcion Bermudez 

Flores, appeal from the summary judgment entered against them 

and in favor of defendants, Firestone Liquors, Inc. (Firestone), 

Sylvia Aberly, and Scott A. Aberly.  We reverse and remand for 

further proceedings.  

In the early morning of February 9, 2005, plaintiffs' son and 

daughter were killed when their vehicle was struck by a vehicle 

driven by Tobias Sholes (Sholes).  Sholes was severely intoxicated 

with alcohol at the time of the collision.   

Sholes and his friend Michael Dewey (Dewey), who was a 

passenger in the vehicle driven by Sholes, had both consumed large 

quantities of alcohol which they began drinking at Sholes’ house in 

the late afternoon or early evening of February 8, 2005.  Several 

hours later, Sholes and Dewey left Sholes’ house to drive to a home 

owned by Dewey’s parents.  By that time, Sholes was intoxicated, 

having already consumed at least twelve beers.  Before arriving at 

their destination, Sholes and Dewey stopped and purchased an 

additional twelve-pack of beer, some or all of which they then 

consumed.  At issue in this case is whether or not that additional 
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alcohol was purchased from Firestone.            

Plaintiffs commenced this action alleging that Firestone, 

through its owners, agents, or employees sold alcohol to Sholes 

when he was visibly intoxicated.  Plaintiffs asserted claims for 

wrongful death, negligence, vicarious liability, and relief based upon 

section 12-47-801, C.R.S. 2008.  The trial court dismissed the 

negligence and vicarious liability claims but allowed plaintiffs to 

proceed on the two remaining claims  

After conducting discovery, defendants filed a motion for 

summary judgment on the two remaining claims.  Defendants 

argued that the evidentiary materials established that Sholes did 

not purchase any alcohol from Firestone on February 8, 2005.  

Defendants Scott and Sylvia Aberly also argued that they were 

entitled to summary judgment on the separate grounds that they 

were simply shareholders of Firestone and that plaintiffs had failed 

to demonstrate any grounds for “piercing the corporate veil.”     

Plaintiffs filed an objection to defendants’ motion and included 

evidentiary materials which they argued created a genuine factual 

controversy concerning whether Sholes had purchased the 
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additional alcohol from Firestone.  Most notably, plaintiffs relied on 

evidence that several months after the accident, Sylvia Aberly had 

stated to Sholes “I can’t believe I sold you guys your last twelve 

pack.”   

Based on the submitted materials, the trial court concluded as 

a matter of law that plaintiffs could not establish Sholes purchased 

alcohol from Firestone in the late hours of February 8, 2005.  

Concerning Sylvia Aberly’s statement to Sholes, the trial court 

found that Sylvia Aberly had “clarifie[d]” the meaning of that 

statement in an affidavit submitted with defendants’ summary 

judgment motion.  Accordingly, the trial court entered summary 

judgment in favor of defendants on plaintiffs’ two remaining claims.   

I. 

Plaintiffs contend that the trial court erred in granting 

summary judgment because genuine issues of material fact 

remained concerning defendants’ liability.  We agree.  

A. 

Summary judgment is a drastic remedy and is appropriate 

only when the pleadings and supporting documents show that no 
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genuine issue as to any material fact exists, and the moving party is 

entitled to judgment as a matter of law.  See Brodeur v. Am. Home 

Assur. Co., 169 P.3d 139, 146 (Colo. 2007).  In determining whether 

summary judgment is appropriate, the nonmoving party is entitled 

to the benefit of all favorable inferences reasonably drawn from the 

undisputed facts and all doubts must be resolved against the 

moving party.  See Brodeur, 169 P.3d at 146; see also Midland Bank 

v. Galley Co., 971 P.2d 273, 276 (Colo. App. 1998).  We review a 

grant of summary judgment de novo.  BRW, Inc. v. Dufficy & Sons, 

Inc., 99 P.3d 66, 71 (Colo. 2004).  

Both parties agree plaintiffs must establish defendants 

willfully and knowingly sold alcohol to Sholes when he was visibly 

intoxicated in order to prevail on their remaining claims.  See § 12-

47-801(3)(a)(I), C.R.S. 2008; see also B.G.'s, Inc. v. Gross,  23 P.3d 

691, 693 n.1 (Colo. 2001).  Whether a licensee “willfully and 

knowingly” sold alcohol to a visibly intoxicated person is generally a 

question of fact that may be proved by either direct or 

circumstantial evidence.  See Christoph v. Colo. Commc’ns Corp., 

946 P.2d 519, 523 (Colo. App. 1997).  
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B. 

In support of their summary judgment motion, defendants 

included an affidavit from Sylvia Aberly in which she stated that (1) 

she was the only person working at Firestone on February 8, 2005, 

(2) she sold a twelve-pack of beer to Dewey in the early evening but 

“he did not appear to be in any fashion intoxicated,” (3) she made 

her last sale at 10:33 p.m., closed out the register at 10:44 p.m., 

and left the store at 10:45 p.m., and (4) Sholes was not present in 

the store and Firestone did not sell any beer or alcohol to Sholes on 

either February 8 or 9, 2005.   

Defendants also included excerpts from Dewey’s deposition in 

which he testified that (1) he had purchased a twelve pack of beer 

from Firestone in the afternoon of February, 8, 2005, but had not 

been drinking prior to that time, (2) he and Sholes left Sholes’ house 

close to 11:00 p.m. (i.e. after Firestone had closed), and (3) he and 

Sholes purchased an additional twelve-pack of beer after leaving 

Sholes’ house and the purchase was not from Firestone but rather 

from a store in Hudson, Colorado, named “Pit Stop Liquors.”   

In their response to defendants’ motion, plaintiffs included 
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excerpts from Sholes’ deposition.  Although Sholes generally 

testified that, due to his alcohol consumption, he could not 

remember most of the events of the evening of February 8 and early 

morning of February 9, he also testified concerning a conversation 

he had with Sylvia Aberly at Firestone several months later:  

A.  She -- she expressed a lot of concern.  And she told 
me that, you know, who would have thought that she 
would have sold us our last 12-pack of beer? 

  
Q.  Did she mention -- was that -- did you understand 

her to say that it was you guys in the plural?  
 
     . . . .  
  
A.  Yes. 
 
Q.  And what did you understand that phrase to mean?  
 

 . . . .   
 
A.  That was the last place that we stopped.  
 

 . . . .  
 
Q. What did you understand her to mean regarding you 

and Michael as to that statement?  
 

. . . .  
 

A. That -- I’m not sure how to answer that.  If she were -
- if she would have known that we were going to leave 
and go, you know, she figured as much that we would 
go home back to my place and drink the beer. 
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     . . . . 
 
Q.  As a result of that conversation, what do you believe 

took place on February 8th, 2005, at Firestone 
Liquors? 

  
A.  I would believe that, once Michael and I left my house, 

we would have stopped at Firestone Liquors and 
grabbed a 12-pack of beer on our way out to Jackson 
Lake.  

 
Later in the deposition, Sholes testified he was “positive” Sylvia 

Aberly made the statement to him and that the statement made 

such an impact on him that he reported it to his criminal defense 

attorney.  He also reiterated his understanding of the statement: 

A.  I -- I took it as she – I mean, if she would have known 
where we were going that evening, she probably 
would not have sold us the alcohol.  If we were going 
back to my place, which I’m sure she assumed that’s 
what -- where we were headed, she didn’t see a 
problem with it.  But since such a fatal accident 
happened, I’m sure she, you know, she had a lot of 
concern as well 

 
. . . . 

 
Q.  I’m asking you what you understood that to mean 

when she sold – when she stated that it was to us our 
last . . . 

 
A.  I took it as she was the one that sold us our last 12-

pack that evening. 
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Q.  So you took it as a clear admission? 
 
     . . . . 
   
A.  Yes.  
 
     . . . . 
 
Q. And you understood it to mean that she had sold you 

the alcohol the night of the incident on February 
2005; is that correct?  

 
 . . . .  

  
A.  Yes.  
  

 Plaintiffs also presented evidence that Sholes could not have 

purchased the additional twelve-pack from Pit Stop Liquors as 

Dewey testified because that store closed at 10:00 p.m. on February 

8, 2005.  Additionally, plaintiffs cited an affidavit in which Dewey 

indicated that he and Sholes left Sholes’ house at 10:30 p.m.  

Plaintiffs noted that, based upon the close proximity of Firestone to 

Sholes’ house (approximately four hundred yards), Sholes and 

Dewey had time to purchase the twelve-pack of beer at Firestone 

before it closed.  Finally, plaintiffs also noted Sholes’ testimony that, 

on prior occasions in which he and Dewey had driven to Dewey’s 

parents’ house, they would stop and buy liquor before they left, and 
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that they had never previously stopped at any liquor store in 

Hudson, Colorado, to make such a purchase.   

   In a reply supporting their motion, defendants included an 

excerpt from Sholes’ deposition in which he, at one point, indicated 

that he would defer to Sylvia Aberly concerning the meaning of her 

statement to him.  Defendants also included deposition testimony 

from Sylvia Aberly in which she acknowledged making a statement 

similar to that described by Sholes but indicated that the meaning 

of her statement was that she was never going to see him again and 

would not be selling him any more beer.   

      C. 

 Contrary to the trial court’s determination, we conclude that 

the summary judgment materials demonstrate a genuine issue of 

material fact concerning whether defendants sold alcohol to Sholes 

when he was visibly intoxicated on the evening of February 8, 2005. 

 Sylvia Aberly's statement to Sholes that she "sold you guys 

your last twelve pack of beer," is, in our view, ambiguous, and that 

in itself may be sufficient to create a genuine factual controversy.  

See Stotler v. Geibank Indus. Bank, 827 P.2d 608, 610-11 (Colo. 
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App. 1992) (noting that summary judgment is improper if there is 

the slightest doubt that the moving party may prevail and 

concluding that genuine factual controversy existed on claim 

despite recognition that the plaintiff's supporting evidence was 

“somewhat ambiguous”); see also Duncan v. Fleetwood Motor Homes 

of Indiana, Inc., 518 F.3d 486, 493 (7th Cir. 2008) (finding meaning 

in ambiguous statements is the province of the jury); Bass Custom 

Landscapes, Inc. v. Cunard, 575 S.E.2d 17, 22 (Ga. Ct. App. 2002) 

(where reasonable minds can disagree in interpreting the meaning 

of one party's testimony, adjudication by summary judgment is 

inappropriate); Helderman v. Smolin, 179 S.W.3d 493, 505 (Tenn. 

Ct. App. 2005) (meaning of relevant oral statements made by a 

party is a factual question for jury to consider in weighing possible 

contradictions in, and credibility of, the testimony of the witness, 

rather than a legal question for determination on motion for 

summary judgment).  

However, the factual controversy becomes more evident when 

Aberly’s statement is combined with evidence that (1) Sholes and 

Dewey purchased another twelve-pack of beer after departing 
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Sholes’ house when Sholes was admittedly intoxicated, (2) Sholes 

frequently purchased twelve-packs of beer from Firestone and could 

have done so that evening based upon his departure time and the 

time Firestone closed, and (3) the store where Dewey testified he 

and Sholes purchased the twelve-pack was actually closed.   

In sum, we are satisfied that a genuine factual controversy 

remained and that summary judgment was, therefore, 

inappropriate.  Additionally, we note that the trial court exceeded 

its proper function in ruling on a summary judgment motion by 

finding that Sylvia Aberly's affidavit “clarifie[d]” that her statement 

to Sholes actually referred to the sale of beer to Dewey earlier in the 

evening of February 8, 2005.  Not only does Sylvia Aberly's affidavit 

fail to ascribe such a meaning to her statement, the interpretation 

adopted by the trial court conflicts with Sylvia Aberly’s own 

deposition testimony.  See Andersen v. Lindenbaum, 160 P.3d 237, 

239 (Colo. 2007) (at the summary judgment stage, the trial judge's 

function is not to weigh the evidence and decide what occurred, but 

to determine whether or not a genuine issue exists for the jury). 

II. 
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Defendants Sylvia Aberly and Scott Aberly contend that, even 

if the trial court improperly granted summary judgment in favor of 

Firestone, summary judgment was proper as to them individually 

because there was no basis for piercing Firestone’s “corporate veil.”  

We disagree.  

Section 12-47-801(3)(a) C.R.S. 2008, addresses the civil 

liability of a "licensee" concerning the sale of liquor.  Section 12-47-

801(2), C.R.S. 2008, defines "licensee" as "a person licensed under 

the provisions of this article . . . and the agents or servants of such 

person” (emphasis added). 

Although defendants’ summary judgment motion included 

evidence indicating that Firestone is the actual holder of the retail 

liquor license, it also includes evidence that both Sylvia and Scott 

Aberly are involved in the operation of the business.  Sylvia Aberly 

stated in her affidavit that she works in, and manages, the store.  

Moreover, in their answer, defendants admitted that Sylvia Aberly is 

“in charge of hiring, supervising and training employees in the sale 

and distribution of alcoholic beverages to the public."   

Although Scott Aberly’s role in the operation of Firestone is 
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less clear from the record, at this stage of the proceeding, and based 

on the summary judgment materials submitted, we cannot 

conclude as a matter of law that the Aberlys could not be deemed 

"licensees" under section 12-47-801(2) based upon their potential 

status as either "agents" or "servants" of Firestone.  

The summary judgment entered in favor of defendants is 

reversed and the case is remanded for further proceedings on 

plaintiffs’ remaining claims.  

JUDGE RUSSEL and JUDGE ROMÁN concur. 
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