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In this consolidated opinion, we review the propriety of
jury questioning in Colorado. The court of appeals held that
juror questioning in these two cases did not violate the
defendant’s right to a fair trial and inpartial jury and, that
under the ternms of the Colorado Jury ReformPilot Project, the
def endants were not prejudiced by the questions posed by the

jurors. People v. Medina, No. 02CA0202, slip op. at 6-7 (Colo.

App. Feb. 5, 2004) (not selected for official publication);

Peopl e v. Mbses, No. 02CA0925, slip op. at 7-8 (Colo. App. Apr.

15, 2004) (not selected for official publication).

We hold that juror questioning of witnesses does not create
a per se violation of a defendant’s right to a fair trial. Wen
the applicable rules of |aw and evidence are applied and after
consulting wth counsel, the decision of whether to ask a
juror’s question is commtted to the sound discretion of the
trial court. Like other instances where a trial court errs in
adm tting otherw se inadm ssible evidence, inproper juror
questions which are asked by the court will be reviewed for
harm ess error. W also hold that while it was error to ask one
of the juror’s questions in Medina' s case, the inpact of the
evi dence adduced fromthe question was harm ess. And, we hold
that in Mboses's case, no error occurred despite the possibility
that the jury overheard a bench conference to discuss the

adm ssibility of a juror’s gquestion and where prejudicial
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statenents were not nmade. Hence, we affirmthe court of appeals
and remand these cases to that court to return themto the trial

court for action consistent with this opinion.

| . Facts and Proceedi ngs Bel ow

These two cases rai se questions about the validity of
allowing jurors to ask wi tnesses questions during a crimnal
trial. In Septenber of 2000, Chief Justice Mary J. Mill arkey
authorized a pilot project to study the effects of permtting
jurors to submt witten questions to witnesses during certain
criminal trials.! The Colorado Jury Reform Pilot Project
Subcomm ttee provided a list of policies and procedures that the
district court was to foll ow when jurors asked questi ons.
Pursuant to these polices, jurors were allowed to submt witten

gquestions to the court before a particular wtness was excused

! This pilot project culmnated in the adoption of Rule 24(g) to
the Col orado Rules of Crimnal Procedure, effective July 1,
2004. This rule states that jurors will be allowed to submt
witten questions of a wwtness to the court pursuant to the
rules adopted by the trial court. The rule further states that
the trial court has the discretion to prohibit or limt
guestioning of a witness. Crim P. 24(g) states:

Jurors shall be allowed to submt witten questions to
the court for the court to ask of w tnesses during
trial, in conpliance with procedures established by
the trial court. The trial court shall have the

di scretion to prohibit or limt questioning in a
particular trial for reasons related to the severity
of the charges, the presence of significant suppressed
evi dence or for other good cause.
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fromthe witness stand. Trial courts were not required to ask
all questions submtted by jurors. Rather, courts were
instructed that the purpose behind the project was to clarify
testinony and to help jurors understand the evidence. Thus,
before asking a question, the court first reviewed the questions
and heard all objections fromcounsel, on the record, outside
the jury’s hearing. Keeping in mnd the rights of all parties
to due process and the right to a fair trial, the trial court
then was directed to apply the applicable rules of |aw and
evidence, and if the question was proper in |light of these

consi derations, the court asked the witness the question. Once
t he question was answered, the attorneys were given an
opportunity to ask foll owup questions of the witness. At the
conclusion of the trial, the jurors, judge, and attorneys

conpl eted survey fornms about their experience with jurors asking
guestions in that particular case. These two cases in this
consol i dat ed opinion were randomy selected at the trial |evel
to be part of the pilot project.

In this opinion, we first set forth the facts that led to
the petitioners’ cases before us. W then give an overview of
juror questioning in this country and establish the standard of
review for determining if a defendant is prejudiced by a juror’s
guestion. W then apply that standard to the cases of the

respective petitioner.



A.  Yvonne Medi na

Yvonne Medi na was convicted by a jury of second degree
assault, crinme of violence, crimnal mschief, first degree
crimnal trespass, and nenacing. The court sentenced her to
five and one-half years in the Departnment of Corrections. The
evi dence presented at trial showed that the victim her ex-
boyfriend, was honme in his apartnment when Medi na knocked at his
door. The victimrefused to |l et her in because his new
girlfriend was in the apartnent. Medina then broke a w ndow
next to the door, reached in, and unlocked the front door. Once
i nsi de, she picked up a piece of glass, approached her ex-
boyfriend, and stabbed himseveral tines while the other woman
hidin acloset. The victimthen left his apartnent to seek
hel p and when he returned, he found his apartnent vandali zed.

At the beginning of the trial, the court advised counsel
and the jury that jurors would be allowed to submt questions to
W tnesses through the court pursuant to the pilot project
gui del i nes authorized by the Chief Justice. Defense counsel
objected to the procedure. Only one question was asked by the
jury throughout the trial.

Medi na’ s theory of defense was that the victimand the
ot her woman concocted the story about what had occurred and that
Medi na was not at the ex-boyfriend s apartnent the night of the

incident. In support of this theory, Medina called the district
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attorney’s investigator to testify about pre-trial interviews he
had with the witnesses. She stated that the victimand the
woman made a nunber of inconsistent statenents during these
interviews with the investigator. After being exam ned by the
attorneys for the defense and prosecution, a juror submtted a
witten question to the court asking how frequently w tnesses
change their stories or make inconsistent statenents. The
guestion asked:

Roughly what percentage of reports that you have taken

in your career reflect sone inconsistencies from

W tnesses, i.e., howcomon is it for wtnesses to add

or subtract information fromtheir original

st atenment s?
Pursuant to the procedures set forth by the pilot project
gui del i nes, a bench conference was hel d where defense counsel
objected to the juror’s question. First the defense reasserted
its general objection to jurors asking questions and second the
def ense argued that the question was not relevant. The
prosecution did not conment on the objection. The court
overrul ed defense counsel’s objection and asked the questi on.
The i nvestigator responded that people do change their stories
and that individuals involved in donestic violence cases are
nore likely to change their story than in other situations. She
sai d:

It probably depends on the type of case. Donestic
vi ol ence, it probably happens nore so than your vehicul ar



hom ci de or your vehicular assault case or a DU or
sonething. | hadn't really thought about that.

I’mtrying to think percentage-w se about how many

per cent ages of people would change their story. It’'s a

hi gh percentage. | don't think it’s up to 50 percent, but

| hadn’t thought about how many people change. But it’s

probably nore than 10 percent. Sonewhere naybe even nore

than 20 percent, but you know, that’'s probably the best |
can do. Sorry.

Medi na appeal ed her conviction and in an unpublished
opinion the court of appeals affirned. Medina, slip op. Medina
argued that allowing jurors to question w tnesses underm ned her
right to a fair trial. The court of appeals, however, foll owed
ot her decisions of that court which held that questions fromthe
jury do not violate a defendant’s right to a fair trial. It
al so held that this particular question did not prejudice the
defendant and, if anything, it hel ped the defendant’s case
because it showed that the testinony of the main witnesses in
this case, the victimand his new girlfriend, may be unreliable.
Medina, slip op. at 6-7.

We granted certiorari to review the decision of the court

of appeal s.?

2 W granted certiorari on the follow ng question:

Whet her all ow ng questions fromthe jury during trial
deprives a defendant of her federal and state
constitutional right to a fair trial and to proof beyond a
reasonabl e doubt.



B. Philip Moses

Philip Mbses was at his place of work, a car dealership in
Aur ora, Col orado, when two police officers arrived to arrest him
for a nmunicipal violation. Mses was seated in his car and when
the officers approached, he put his car in reverse and backed
out of his parking space. One of the officers approached the
car and Mbses accelerated forward, hit the officer wiwth the
vehi cl e, and knocked himto the ground. Moses drove off and was
st opped by a police roadbl ock where he got out of his car and
fled on foot. Law enforcenent then found Mbses hiding in sonme
bushes a short tinme later and arrested him

Moses was charged with first degree assault on a peace
of ficer, felony nenacing, and mandatory sentencing for a crine
of violence. Early in the trial, the court overrul ed defense
counsel’s general objection to the practice of allowng jurors
to ask questions and allowed the jury to ask questions through
the court of the various wtnesses according to the terns of the
pilot project. The record in this case contains seventeen
witten questions fromthe jury with sone containing nmultiple

sub- questions. Four of the witten questions were denied by the



trial court. Not all of the bench conferences were held on the
record.?®

After the second witness was called, jurors submtted
several witten questions to the court. Counsel approached the
bench to discuss the adm ssibility of the jurors’ questions.
Bef ore di scussing the questions, Mses’'s attorney stated to the
court that the defendant was able to hear the attorneys and the
court at the first bench conference where the parties discussed
the admi ssibility of four questions fromthe jury.* The court
acknow edged to the parties that the volune to the headset was
set too |loud and suggested that the attorneys try and keep their
voi ces down. There is no other indication in the record that
the jury had in fact heard the previous bench conference or

heard any subsequent bench conference.

21t is therefore inpossible to know whether certain questions
wer e asked despite counsel’s objection. Nor is it possible to
know who objected to several questions which were not asked by
the court and on what grounds.

“ After the testinony of the first witness, the police officer
whom Moses hit, jurors submitted four witten questions to the
court. The officer had testified that he hit Mses's car with
his night-stick possibly denting the car’s hood prior to being
struck by the vehicle. One of the jurors asked whether the
dents in the hood of Mdses’s car were small or large. The court
deni ed the question after defense counsel’s objection, and the
prosecution’s concurrence, that the question called for

specul ation and that a proper foundation had not been laid. The
three other questions were asked of the w tness wthout

obj ection fromeither counsel.
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The jury acquitted Moses of first degree assault on a peace
of ficer but convicted himof felony nenacing, resisting arrest,
and reckless driving. The court sentenced himto three years in
t he Departnent of Corrections and he appeal ed. The court of
appeal s affirmed these convictions. Mses, slip op. It held
that allow ng juror questions does not violate a defendant’s
constitutional right to due process and equal protection and
that there was no evidence to indicate that the jury overheard
t he bench conversation or that Mbses was prejudi ced by any of
the objections or comments of the attorneys. 1d., at 7-8.

We granted Moses’s petition for certiorari to reviewthe

deci sion of the court of appeals.?®

1. Analysis
W& now address the issue raised by the defendants in these
two cases of whether allowng jurors to ask witnesses questions
during trial violates a defendant’s constitutional rights to an
inpartial jury, due process, and proof beyond a reasonabl e

doubt. We begin our analysis with a short history of jurors

> W granted certiorari on the follow ng question:

Whet her juror questioning in a crimnal trial, under
Col orado’s pilot program viol ates defendant’s
constitutional rights to fair trials by inpartial
juries?
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asking questions in the Anglo-Anerican crimnal justice system
before turning to how other jurisdictions have handled this
matter. We then address whether the practice violates
Col orado’ s Constitution and establish the standard for review ng
guestions on appeal and apply that standard to the facts of
t hese two cases.
A. Juror Questions -- Past and Present

To set the stage for our decision, we give a brief history
of how the manner in which the jury conducts its charge has
evol ved over tinme. The current crimnal justice system has
progressed from one where bad | uck and poor social status were
factors that were nore likely to result in a conviction than
actual proof of a crimnal act. In Sir WIIliam Bl ackstone’s

Commentaries on the Laws of England, the noted jurist gives an

account of the many ways in which a crimnal trial proceeded
prior to our understanding of the adversarial crimnal trial. 4

W 1iam Bl ackstone, Commentaries on the Laws of Engl and, *342-

351 (Cooley ed. 1899). These early tests of guilt incorporated
society’s preoccupation wth the supernatural and included trial

by ordeal, test of the norsel, and trial by battel.® The

®Inthe trial by ordeal the defendant was subjected to a
physi cal chall enge, such as a burning, and he was deened

i nnocent if he escaped unhurt. Bl ackstone, Conmentaries at
*342-44. In the test of the norsel, the defendant was given a
pi ece of consecrated cheese or bread and the defendant was

12




presunption underlying these tests was that God would i ntervene
and, through a mracul ous sign, indicate which party was in the

right. Landsman, Devel opnent of the Adversary System 44 Chio

St. L.J. at 718. Such nethods of determning guilt by way of
divine intervention fell out of use as the age of reason nade
clear the “folly and inpiety of pronouncing a man guilty, unless

he was cleared by a mracle.” Blackstone, Commentaries, at

*343.

The early Angl o-Anerican jury systemoriginated sonetine in
the twelfth century. The trial by jury in the English system of
justice grew out of a general apprehension of state power
denigrating the rights of the comon man. “Qur |aw has
therefore wisely placed this strong and two-fold barrier, of a
presentnment and a trial by jury, between the liberties of the
peopl e and the prerogative of the crown.” Bl ackstone

Comment ari es, at *349.

These juries were conposed of qualified individuals, chosen
by the king, and who reported to the court on facts or issues in

di spute. See generally, Landsman, A Brief Survey of the

pronounced innocent if he was able to digest the food. |1d. at
*345. The trial by battel required the defendant to fight his
accuser and if the defendant |[ost, then he was considered guilty
and hung imediately. |1d. at *346-48. See also Landsman, A
Brief Survey of the Devel opnent of the Adversary System 44 Chio
St. L.J. 713, 717-720 (1983) (discussing various nethods of
determining guilt prior to jury system

13



Devel opment of the Adversary System 44 Chio St. L.J. 713

(describing the evolution of the jury). Jurors did not hear

W t nesses, but rather conducted investigations of those who had
know edge of the facts.’” Then, in the fifteenth century, juries
began hearing the testinony of witnesses in court, a practice

t hat became commonpl ace in the sixteenth century. |d. at 723; 2

McCormi ck on Evidence 8 244, at 90-91 (J. Strong et al. 5th ed.

1999); 5 John H. Wgnore, Evidence § 1364 (Chadbourn rev. 1974).
Thus as part of the search for truth, jurors, judges, and
counsel in the English courts were allowed to ask questions and

call witnesses. See John Langbein, The Oigins of Adversary

Crimnal Trial 319 (A. W Brian Sinpson, Oxford University

Press, 2003).

Concern over state power in the admnistration of justice
carried over to the franmers of the United States Constitution
who consistently agreed on the right of an individual to be
tried by a jury. See Albert W Al shuler & Andrew G Deiss, A

Brief Hstory of the Crimnal Jury in the United States, 61 U

Chi. L. Rev. 867, 870-71 (1994). The jury provided protection

" See, Jeffrey S. Berkowitz, Note, Breaking the Silence: Should
Jurors be Allowed to Question Wtnesses During Trial, 44 Vand.
L. Rev. 117, 123 (1991) (discussing transition away from
investigatory role of jury due to problens with achieving

convi ctions under attaint process where jurors could be put on
trial for rendering an incorrect verdict after the collection of
evi dence) .
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against failures inherent in our system and served to “guard
agai nst the exercise of arbitrary power -- to nake avail able the
commonsense judgnent of the community as a hedge agai nst the
over zeal ous or m staken prosecutor and in preference to the

pr of essi onal or perhaps over-conditioned or biased response of a

judge.” Fields v. People, 732 P.2d 1145, 1151 (Col o. 1987)

(quoting Taylor v. Louisiana, 419 U S 522, 530-31, 95 S. C

692, 697-98, 42 L.Ed.2d 690 (1975)). The jury’s presence thus
provi des a form dabl e restraint on governnment power in our
crimnal courts. Therefore, it is only logical that jurors who
are the arbiters of truth and hedge agai nst governnent power
al so have the tools available to think critically and to seek
clarification of the issues presented to them

Allowing jurors to ask witnesses questions is “neither

radi cal nor a recent innovation.” State v. Dol eszny, 844 A 2d

773, 778 (Vt. 2004). It is a practice with “deeply entrenched”

roots in the common | aw. United States v. Bush, 47 F.3d 511

515 (2nd Gr. 1995). In 1907, the Suprene Court of North
Carolina recognized the long history of allowing jurors to ask
guestions and the potential benefits that the practice provides
in the search for truth. The court stated:

This course [of allowing jurors to ask questions] has

al ways been foll owed wi thout objection so far as the

writer has observed, in the conduct of trials in our

superior courts, and there is not only nothing
inproper in it when done in a seemy manner and with
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t he evi dent purpose of discovering the truth, but a
juror may, and often does ask a very pertinent and
hel pful question in furtherance of the investigation.

State v. Kendall, 57 S.E. 340, 341 (N.C. 1907); see al so

Schaefer v. St. Louis & S. Ry. Co., 128 Mdb. 64, 30 S.W 331, 333

(1895) (stating: “We . . . do not see why [asking questions] was
not a commendable thing in both the court and the jury . . . so
that they could properly determ ne the case before them?”);

Chi cago Hansom Cab C. v. Havelik, 131 IIIl. 179, 22 N. E. 797

(1889).
The purpose of the jury “in crimnal cases [is] to prevent
government oppression” and “to assure a fair and equitable

resolution of factual issues.” Colgrove v. Battin, 413 U S

149, 157, 93 S. Ct. 2448, 2453, 37 L.E. 2d 522 (1973). Wile the
manner in which the jury conducts its charge of finding facts in
a crimnal case has changed over tinme -- frombeing inquisitors
directly involved in the gathering of evidence and testifying to
that evidence, to a nore passive role where it considers the
evi dence presented by the governnent and the defendant -- jurors
have consistently been enpowered to ask questions of w tnesses
so as to satisfy their weighty responsibility and purpose.

This historical trend continues to the nodern day where the
vast majority of courts fromother jurisdictions allow jurors to
ask questions in crimnal cases with only a handful of states

disallow ng the practice. Wile the United States Suprene Court
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has not specifically decided the constitutionality of juror
questioning, none of the federal circuits prohibit the practice.?
In addition, the majority of state courts also allow jurors to

ask witnesses questions® and several states specifically provide

8 See United States v. Richardson, 233 F.3d 1285, 1288 (11th Cr
2000); United States v. Collins, 226 F.3d 457, 461 (6th Gr.
2000); United States v. Hernandez, 176 F.3d 719, 724 (3d G
1999); Shackel ford v. Chanpion, 156 F.3d 1244, No. 97-6334, slip
op. at **2 (10th Gr. Aug. 27, 1998) (stating that there is no
constitutional infirmty in allowing jurors to ask questions);
United States v. Feinberg, 89 F.3d 333, 336 (7th GCr. 1996);
United States v. Bush, 47 F.3d 511, 515 (2d Cr. 1995); United
States v. Cassiere, 4 F.3d 1006, 1017-18 (1st Cir. 1993); United
States v. G oene, 998 F.2d 604, 606 (8th Gr. 1993); United
States v. Pol owi chak, 783 F.2d 410, 413 (4th Gr. 1986); United
States v. Callahan, 588 F.2d 1078, 1086 (5th Cr. 1979); United
State v. CGonzales, 424 F.2d 1055 (9th Cr. 1970) (per curium;
Dobbins v. United States, 157 F.2d 257, 260 (D.C. Cr. 1946).

° See, e.g., State v. LeMaster, 669 P.2d 592, 596-98 (Ariz. O
App. 1983); Nelson v. State, 513 S.W2d 496, 498 (Ark. 1974);
People v. McAlister, 213 Cal.Rptr. 271, 276 (1985); Curliacci v.
Mayer, 590 A 2d 914, 930 (Conn. 1991); Scheel v. State, 350
So.2d 1120, 1121 (Fla. 3d DCA 1977); Trotter v. State, 733

N. E. 2d 527, 531 (Ind. App. 2000); Rudol ph v. |lowa Methodi st Med.
Cr., 293 NW2d 550, 556 (lowa 1980); State v. Culkin, 35 P.3d
233, 253 (Haw. 2001); Transit Auth. of River City v. Montgonery,
836 S.W2d 413, 416 (Ky. 1992); Commonweal th v. Urena, 632

N. E. 2d 1200, 1206 (Mass. 1994); People v. Heard, 200 N.W2d 73,
76 (Mch. 1972); Callahan v. Cardinal d ennon Hosp., 863 S. W 2d
852, 867 (Mb. 1993); State v. Gaves, 907 P.2d 963, 966-67
(Mont. 1995); State v. Junpp, 619 A 2d 602, 610-12 (N.J. 1993);
People v. Bacic, 202 A. D.2d 234, 608 N.Y.S.2d 452 (1994); State
v. Howard, 360 S.E 2d 790, 795 (N.C. 1987); State v. Fisher, 789
N. E. 2d 222, 230 (Onhio 2003); Cohee v. State, 942 P.2d 211, 214-
15 (Ckla. Cim App. 1997); State v. Anderson, 158 P.2d 127, 128
(Utah 1945); State v. Dol eszny, 844 A 2d 773 (Vt. 2004); State
v. Minoz, 837 P.2d 636, 639 (Wash. 1993).
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for juror questions in court rules or state statute.

The reasons for adopting the practice vary, however, a
general thenme appears fromthese jurisdictions. These courts do
not believe that allowing jurors to ask questions prejudices a
crim nal defendant nor does it deprive a defendant of his right

to an inpartial jury. See e.g., State v. Fisher, 789 N E. 2d at

229 (stating: “the nere possibility that a juror may submt a

bi ased question or engage in premature deliberation does not
violate the Chio or United States Constitution” (enphasis
added)). Instead, these jurisdictions believe that if proper
procedures are put in place by the trial court to screen

obj ectionabl e questions, a nunber of benefits fromjury
questioning may be realized without prejudice to the defendant.

See e.qg., State v. Dol eszny, 844 A 2d at 779 (allowing trial

courts in their discretion to allow juror questions and finding
“a significant recent trend towards endorsenent of the practice

and enphasis on its benefits”).

10 See e.g., Ariz.RCrimP. 18.6(e) (2004) (“Jurors shall be
instructed that they are permtted to submt to the court
witten questions directed to witnesses . . .); Indiana Evidence
Rul e 614(d) (2004) (“A juror may be permtted to propound
guestions to a witness by submtting themin witing to the
judge . . . *); Nevada Short Trial Rule 24 (2005) (“[T]he court
will allow nenbers of the jury to ask witten questions of any
witness called to testify in this case.”); Uah RCimP. 17(i)
(2004) (“Ajudge may invite jurors to submt witten questions
to awtness . . .).
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“Juror inspired questions may serve to advance the search
for truth by alleviating uncertainties in the jurors’ m nds,
clearing up confusion or alerting the attorneys to points that

bear further el aboration.” R chardson, 233 F.3d at 1290

(quoting United States v. Sutton, 970 F.2d 1001, 1005 n.3 (1st

Cr. 1992)). Commentators also agree that juror questioning
facilitates the search for truth and justice, clarifies the
facts in conplex cases, provides the jury with an essential tool
to fulfill its role as the finder of fact, and increases juror
attentiveness during trial and satisfaction with the judici al
process. !

Despite this national trend toward allowing jurors to ask
questions through the court, a handful of state courts have
decided to prohibit the practice of allowing jurors to ask

2

questions al together.!® These courts have held that juror

1 See Nicole L. Mott, The Current Debate on Juror Questions: “To
Ask Or Not To Ask, That |Is The Question”, 78 Chi.-Kent L. Rev.
1099 (2003); Kristen Debarba, Note, Maintaining The Adversari al
System The Practice O Allowi ng Jurors To Questi on Wtnesses
During Trial, 55 Vand. L. Rev. 1521 (2002); Emma Cano, Speaking
Qut: Is Texas Inhibiting The Search For Truth By Prohibiting
Juror Questioning O Wtnesses In Crimnal Cases?, 32 Tex. Tech
L. Rev. 1013 (2001); Steven D. Penrod & Larry Heuer, Tweaking
Commonsense: Assessing Aids To Jury Decision Mking, 3 Psychol.
Pub. Pol’'y & L. 259 (1997).

12 See Matchett v. State, 364 S.E.2d 565 (Ga. 1988) (recogni zing
that state does not allow juror questioning but review ng
juror’s inproper question for harm ess error); State v. Zinmm,
468 N.W2d 377, 380 (Neb. 1991) (prohibiting practice); Wuarton
v. State, 734 So.2d 985 (M ss. 1998) (holding that although the
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questioning has the potential of disrupting the neutral role
that jurors play in the adversarial systemof justice.
Costell o, 646 N.W2d at 213 (stating: “we concl ude that
mai ntai ning the neutral role of jurors in an adversarial system
out wei ghs what ever enhancenent to the truthfinding function that
juror questioning allows”). Thus, these jurisdictions chose not
to allow the practice due to potential problens that nmay arise.
B. Reasons to Prohibit Juror Questioning

The defendants in these cases claimthat allowing jurors to
ask questions undermnes the traditional role of the jury.
First, they argue that the practice encourages the jury to
deci de facts and form opi ni ons about the case before all of the
evidence is presented. Second, it allows the prosecution to
restructure its case according to the questions asked. Juror
gquestioning al so can put counsel in the awkward position of
choosi ng between objecting to a juror’s question, and risk
ant agoni zing a juror, or choosing not to object because he wants
to keep the juror “on his side” despite the effect that a

failure to object would have on appeal.

practice of allowing juror questions is prohibited, court wll
revi ew i nstances where questions are asked for harmless error);
State v. Costello, 646 N.W2d 204 (M nn. 2002) (exercising
supervi sory power to prohibit juror questions); Morrison v.
State, 845 S.W2d 882 (Tex. Cr. App. 1992).
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These argunents were adopted in |arge part by the M nnesota

Suprene Court in State v. Costello. That court reasoned that

juror questioning encourages jurors to create a tentative

opi nion of the case before all the evidence is presented. This
creates the risk that jurors will “draw conclusions or settle on
a given legal theory before the parties have conpleted their
presentations, and before the court has instructed the jury on
the law of the case.” Costello, 646 N W2d at 211 (quoting
Morrison, 845 S.W2d at 887). Second, the court concluded that
the practice can upset the burden of production and persuasion
inacrimnal case. 1d. at 212.

These concerns, while theoretically plausible, were not
verified in the scholarly work which has exam ned j uror
questioning. Professors Steven Penrod and Larry Heuer conducted
two separate enpirical studies where they solicited data from
judges, lawyers, and jurors about the inpact that juror
questioning had on the trial. Steven D. Penrod & Larry Heuer,

Tweaki ng Conmobnsense Assessing Alds to Jury Decision Mking, 3

Psychol. Pub. Pol’y & L. 259 (1997) (hereinafter Tweaki ng

Commonsense) ; Larry Heuer & Steven Penrod, |ncreasing Juror

Participation in Trials Through Note Taking and Questi on Aski ng,

79 Judi cature 256 (1996) (hereinafter Increasing Participation);

see also Nicole L. Mott, The Current Debate on Juror Questions:

“To Ask Or Not To Ask, That Is The Question”, 78 Chi.-Kent L.
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Rev. 1099 (2003) (discussing, and confirmng, results of Heuer
and Penrod studies).

One of the Heuer and Penrod studies exam ned the effects of
juror questioning in 29 courtroons in Wsconsin and the other
study solicited input from 103 courtroons in 33 different states
around the United States. These studies, based on enpirical
evi dence, concluded that the purported harnful consequences of
juror questioning are wholly unsupported by the data and that
the “effects of [juror questioning are] really rather

i nnocuous.” Tweaki ng Commonsense, 3 Psychol. Pub. Pol’'y & L. at

280; see also Increasing Participation, 79 Judicature at 261

In addition to these two studies, this court also
conmm ssioned a study which followed 239 randomy selected trials
in Col orado which participated in the Juror Reform Pil ot
Project. This study gathered enpirical evidence fromthe
selected trials and culmnated in a report which found that
juror questioning had little negative effect on the inpact of
trial proceedings and may inprove courtroomdynam cs. Mary

Dodge, Shoul d Jurors Ask Questions in Crimnal Cases? A Report

Submitted to the Col orado Suprenme Court’s Jury System Committee

(Fall 2002), available at http://ww.courts. state. co. us/supct/

comm ttees/juryreforndocs/ dodgereport. pdf (hereinafter Dodge

Report).
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Wth respect to the assertion that juror questioning
encouraged jurors to decide facts and form opi ni ons about the
case, the data collected by Heuer and Penrod denonstrated that
juror questioning did not inpact the verdicts given and that
jurors’ questions were only nodestly hel pful conme deliberation
time. These findings, they concluded, contradicted the general
assertion that jurors becone advocates rather than remain
neutral and that juror questions did not have a prejudicial

effect on the trial. Tweaking Commonsense, 3 Psychol. Pub.

Pol’y & L. at 278-79. This sane result was realized in the

Dodge Report which al so concluded that juror questioning does

not influence jury verdicts and that factors other than juror

gquestions ultimately influenced the outcone. Dodge Report at

13.

Heuer and Penrod al so found that juror questions were not
very helpful in getting jurors to the truth and that judges and
attorneys both agreed that juror questions did not provide
useful information of the jury’ s thinking. Tweaking

Commonsense, 3 Psychol. Pub. Pol’y & L. at 275. Nor did

guestions alert counsel to issues requiring further devel opnent.

| ncreasing Participation, 79 Judicature at 260. |n Col orado,

whil e the Dodge Report noted that juror questions provided

attorneys with informati on about what evidence may have confused

the jurors, the findings also indicated that juror questions did
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not help either side achieve a particular result. Dodge Report

at 26-29. Thus, according to the data accunul ated fromthese
enpirical studies, jury questions did not cause either party to
restructure its case according to the questions asked.

These studies also discredit the defendants’ argunents that
a juror may becone antagonistic to one side should counsel
object to his question. The mgjority of the jurors in the Heuer
and Penrod studi es who asked questions stated that they were not
enbarrassed or angry when counsel objected and that they
typically understood the basis for the objection. Tweaking

Commonsense, 3 Psychol. Pub. Pol’y & L. at 277; |ncreasing

Participation, 79 Judicature at 260. Nor does the data suggest

that attorneys shied away from objecting to questions. Tweaking

Commonsense, 3 Psychol. Pub. Pol’y & L. at 276-77; |ncreasing

Participation, 79 Judicature at 260. The findings showed that

the attorneys and judges did not believe that juror questioning
caused the jury to becone prejudiced against a particul ar side.

Tweaki ng Conmonsense, 3 Psychol. Pub. Pol’'y & L. at 278;

I ncreasing Participation, 79 Judicature at 260. Again, the

Dodge Report corroborates these findings. Judges and Attorneys

did not report unfavorable reactions fromjurors when a question

was declined. Dodge Report at 24. Furthernore, the majority of

jurors reported that they did not have an adverse reacti on when

their questions were not asked. 1d. at 38.
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These studies all agreed that juror questioning encourages
jurors to becone nore engaged in the trial and attentive to
W tnesses. It also pronotes juror understanding of the facts

and issues of the case. Tweaking Comnmobnsense, 3 Psychol. Pub.

Pol’y & L. at 274; Dodge Report at 2. In addition, the data

shows that the act of asking a question does not necessarily
transform an ot herw se passive juror into an advocate.'® As with
any enpirical analysis, these studies cannot provide a

concl usive answer to the issue we confront. However, what we
can learn fromthese studies is that the enpirical data does not
support the argunent that juror questions are per se
unconstitutional. W should therefore not wholly dismss the
val ue of juror questioning. Thus, we agree with the Suprene
Court of Vernont which dism ssed the assertion that a juror nmay
becone biased if allowed to ask a question because this argunent

“trades a speculative increase in neutrality for a likely

13 Asking a question is one of the “tools of inquiry and aids to
deci sion maeking that are used every day by nenbers of a literate
society.” Tweaki ng Coomonsense, 3 Psychol. Pub. Pol’y & L. at
262. See also Steven L. Friedland, The Conpetency and

Responsi bility of Jurors in Deciding Cases, 85 Nw. U L. Rev.
190, at 209-212 (1990) (anal ogizing the |earning process of a
student who is allowed to ask questions and take notes to that
of the juror and finding that an active learner is nore
effective than a passive one).
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reduction in juror conprehension of the evidence.” Dol eszny,
844 A 2d at 785.

The rational es which the Mnnesota and Texas Courts have
used as reasons to disallow jury questions are not supported by
the enpirical studies. Mre inportantly, those courts which
prohi bit the practice have based their decisions primarily upon
policy reasons and not upon constitutional grounds. See
Costell o, 646 NNW at 214 n. 14 (“Because juror questioning of
W tnesses i s proscribed under our supervisory power, we need not
reach Costell o’ s constitutional clains.”) These jurisdictions
do not provide enpirical support for their policy concl usions,
but rather base their decisions to prohibit jury questions on
possibilities and specul ati on regardi ng factual scenarios not

present in the cases before them **

Y 1n Hall v. State, 244 S.E.2d 833, the Georgia Supreme Court
held that juror questions were not permtted in a crimnal
trial. In this case, the court cited the state's rul es of
evidence and sumarily dism ssed the defendant’s claimthat his
rights to due process were violated when the juror was not
allowed to ask a question. |d. at 837. The court, therefore,
was not required to contenplate the prejudice that may have
resulted to the defendant had the juror’s question been asked.

The Supreme Court of Nebraska was presented with a situation
where the juror and wi tness engaged in a colloquy regarding the
ef fectiveness of a breathalyzer test after which the state noved
for a mstrial. State v. Zima, 468 N W2d at 378-79. The
def endant successfully argued that a mstrial should not be
granted and he was subsequently convicted of driving while
intoxicated. 1d. Thus, although the court recognized that
procedures for juror questioning adopted by other jurisdictions
“mnimze the |ikelihood of debacles such as that in this case,”
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it prohibited future questioning of witnesses. 1d. at 379-80.
However, because the defendant successfully argued agai nst a
mstrial, the court held that the error was invited and
therefore affirmed the conviction despite the juror’s question
and did not discuss what, if any, prejudice occurred. I|d. at
380.

Concl udi ng that juror questioning upsets the adversary system
the M ssissippi Suprene Court held that juror questions anount
to reversible error and forbade the practice in Warton v.

State, 734 So.2d at 990. However, despite this holding, the
court stated that the questions posed were harnl ess as they
pertained to factual matters relating to evidence and affirnmed
the defendant’s conviction. 1d. at 989-90.

M nnesota decided to prohibit juror questioning based upon
that court’s supervisory power. Costello, 646 N.W2d at 214.
The defendant was convicted of various offenses stemm ng from
driving while intoxicated. 1d. at 205. The court did not
address how the questions asked by the jurors in that case
af fected the outcone, except to note that it nmade both sides
aware that the jury was accepting the defendant’s affirnmative
defense. Instead, it was the potential inpact, “juror questions
can affect the outcome of a crimnal case” or “may inperceptibly
affect the production of evidence, the presentation of the
state’s case, and the jury’ s deliberations” and not the actual
i npact that the question had on the defendant’s conviction that
caused the state to prohibit juror questions. 1d. at 215
(enphasi s added).

Finally, Texas based its decision to deny juror questioning on
fears that the court, by judicial fiat, would change the
adversarial systemw thout |egislative approval. Morrison v.
State, 845 S.W2d at 888. The court stated: “Absent a thorough
| egi sl ative mandate in this area, courts should not experinent.”
Id. In this case, the defendant claimed that a question raised
by a juror, but not asked by the court because it called for
hear say evi dence, caused the prosecutor to recall a witness in
order to provide additional evidence. 1d. at 883. Rather than
address whether there was sufficient evidence to convict the
def endant despite this additional evidence, the court held that
“a determnation of harmin this context is virtually
inmpossible.” Id. at 889. |In deciding to disallow jury
gquestioning, the court did recognize that Texas is one of the
few states which has not adopted a rule simlar to rule 614 of
the Federal Rules of Evidence which specifically allows judges
to ask witnesses questions. |1d. at 888 n.18.
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Wth this understanding of the history and broad support
recogni zing that juror questioning of witnesses does not violate
a defendant’s right to a fair trial and may provi de actual
benefits to the trial process, we now address whet her the
Col orado Constitution prohibits juror questioning in al
crimnal cases.

C. Col orado

Medi na and Moses both argue that Col orado should break from
the majority of states and presune a prejudice inherent in juror
gquestioning. They suggest that a defendant’s constitutional
rights are violated when a juror is allowed to ask a question
irrespective of the question asked and the effect of that
gquestion on a juror, the jury, or the trial as a whole.

The Col orado Constitution states that the crimnally

accused “shall have the right to . . . [a] trial by an
inpartial jury.” Colo. Const. art. Il 8§ 16; see al so Col o.
Const. art. Il 8 23 (“The right to a trial by jury shall remain
inviolate in crimnal cases”); Colo. Const. art. Il 8 25 (“No
person shall be deprived of life, liberty or property, wthout

due process of law.”). W have held that this right to a jury
trial entitles a defendant to a jury drawn froma fair cross
section of the nmenbers of his or her community. Fields v.
Peopl e, 732 P.2d 1145, 1151 (Colo. 1987). And, counsel may not

di scri m nate based on race, gender, national origin, religion,
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age, econom c status, or occupation when selecting jurors from
the jury pool. Id. at 1153 n. 15.

But, we have also held that where a juror can put aside his
per sonal opinion or preconceived notion as to guilt or innocence
and render a verdict based upon the evidence presented and the
| aw at hand, the defendant’s right to a fair trial is not

violated. Carrillo v. People, 974 P.2d 478, 487 (Colo. 1999);

People v. McCrary, 190 Colo. 538, 547, 549 P.2d 1320, 1328

(1976); Peopl e v. Buckner, 180 Colo. 65, 70, 504 P.2d 669, 672

(1972). *“[A] prospective juror’s indication of a preconceived
belief as to sone facet of the case does not warrant excl usion

for cause.” People v. Vecchiarelli-MLaughlin, 984 P.2d 72, 75

(Col 0. 1999).
It is the trial court’s duty to determ ne the conpetency

and credibility of each juror. People v. Young, 16 P.3d 821,

824 (Colo. 2001); McCrary 190 Colo. at 547, 549 P.2d at 1328.
The trial court’s decision to deny a challenge for cause in the
jury selection process or decision to excuse a juror wll not be
di sturbed absent an abuse of discretion. Carillo, 974 P.2d at

485; People v. Abbott, 690 P.2d 1263, 1266 (Colo. 1984). The

fact that the jury may have been exposed to pretrial publicity
or is famliar with the general nature of the case does not by
itself cause a jury to be constitutionally defective. People v.

Loscutoff, 661 P.2d 274, 276 (Colo. 1983).
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Qur precedent recognizes that juries are fornmed out of the
vari ous nmenbers of the community, with each juror bringing his
or her own |life experiences and understandi ng of human behavi or.
In a crimnal case, jurors are instructed that they should bring
these |ife experiences and observati ons when consi dering the
evi dence presented at trial. CI-Crim 3:01 (“[Y]ou should
consider all the evidence in the light of your observations and

experience in life”); see also People v. Harlan, 109 P.3d 616,

632 (Col 0. 2005) (stating: “W expect jurors to bring their
backgrounds and beliefs to bear on their deliberations but to
give ultimate consideration only to the facts admtted and the
| aw as instructed.”). Jurors are also adnonished to not perform
any research on the facts of the case, discuss the case, or form
opi ni ons about the evidence presented until after all the
evidence is presented. CJI-Cim 2:07. W presune that a jury
foll ows these instructions given by the trial court. People v.
Trujillo, 83 P.3d 642, 648 (Colo. 2004).

In addition to a trial by jury, due process entitles a
defendant to a fair trial but not a perfect trial. People v.

Dunaway, 88 P.3d 619, 631 (Colo. 2004); People v. Roy, 723 P.2d

1345, 1349 (Colo. 1986). Due process also requires that the
prosecution prove every el enent of a charged offense beyond a

reasonabl e doubt. Victor v. Nebraska, 511 U.S. 1, 5, 114 S. C

1239, 1242, 127 L.Ed.2d 583 (1994); Vega v. People, 893 P.2d
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107, 111 (Colo. 1995). This does not nean that the governnent’s
burden is | essened sinply because a juror asks a question which
solicits additional relevant evidence in a crimnal case. To
hol d otherwi se woul d underm ne the rule that an appellate court
is required to consider the evidence as a whole -- not sinply

t he evi dence presented by the prosecution®® -- before deternining
if there was sufficient evidence to support a finding of guilt
beyond a reasonabl e doubt by a rational finder of fact. People

v. Dunaway, 88 P.3d 619, 625 (Colo. 2004); Ronero v. People, 170

Col 0. 234, 256-57, 460 P.2d 784, 795 (1969) (court is to review

15 Qur system recogni zes that the prosecution cannot be relied
upon as the sole originator of the facts in a case. Professor
Langbei n argues that the advent of the adversary system
“replicated in different hands a truth deficit that had | ong
characterized English crimnal justice.” John H Langbein, The
Oigins of Adversary Crimnal Trial 333 (2003). He continues,
“Iw] hen the adversary systemallowed the |lawers to gain contro
over gathering and adduci ng the evidence, responsibility for the
conduct of proofs passed to persons who becane professionally
skilled at techniques of defeating the truth.” 1d. at 337.

Thus, one reason why we allow the jury to consider all the
evidence is that where the parties are responsible for producing
evidence and spinning it in their favor, they may al so be
inclined to omt certain facts in the hope that an adversary
wll fail to unearth the “snoking gun.” See Berkow tz, Breaking
the Silence: Should Jurors be Allowed to Question Wtnesses
During Trial, 44 Van. L. R at 124. Justice diver Wndell

Hol mes recogni zed this very challenge to the fact finding
ability of the adversarial process and the reality that a party
is not required to present relevant evidence at trial when he
stated: “A party is privileged from producing the evidence but
not fromits production.” Johnson v. United States, 228 U. S.
457, 458, 33 S. Ct. 572, 57 L.Ed. 919 (1913).
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entire course of proceedings to determne if a defendant’s right
to due process and a fair trial are violated).

Thus, while a defendant does have a right to an unbi ased
jury, he is not entitled to have his case presented to a jury
that sits as a passive receptacle of information. Nor does it
mean that once a juror fornms a bias about a piece of evidence
introduced at trial or about the credibility of a wtness, that
t he defendant’s rights have been vi ol at ed.

Juror questioni ng undoubtedly changes courtroom dynam cs
but not to the extent that it renders a crimnal trial
constitutionally infirm Mnor delays for bench conferences to
di scuss whether a piece of evidence is admssible or a party’s
decision to reorganize its theory of the case based upon new
evi dence adduced at trial are not foreign concepts to a crimnal
trial. Qur systemalso provides a nechanismto weed out
potentially biased jurors during voir dire -- a practice which
is closely controlled by the trial judge and subject to
appellate review. Jurors are instructed that they are not to
di scuss the case or cone to conclusions until the end of al
evi dence. We choose not to adopt the defendants’ position and
specul ate about a juror’s state of mnd or that juries
whol eheartedly disregard the trial judge s instructions and
their serious and weighty responsibility in a crimnal trial

si nply because a question is or is not asked. Therefore, we
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hold that the fact that a juror asks a question during a
crimnal trial, in and of itself, does not violate a defendant’s
constitutional rights to a fair trial and an inpartial jury.

W are confident that, with adequate safeguards in place, a
defendant’s constitutional rights will be protected should a
juror propound an inadm ssible question or should a juror’s bias
mani fest itself through the questioning of a witness. Under the
terms of the pilot project, the court was not required to ask
all questions submtted by jurors. Rather, the trial judge,
with the advice of counsel, screened the jurors’ witten
guestions before asking the witness the question. Then, keeping
in mnd the rights of all parties, the court was instructed to
apply the applicable | aw and rul es of evidence before
determ ni ng whet her a question was proper before asking the
witness. Wth these safeguards in place, the defendant still
has the ability for appellate review should a trial court allow
an otherw se inperm ssible question fromthe jury; a course of
action which is not different frominstances where trial counsel

asks an inpermissible question.® Trial courts will also

1 See also People v. Coria, 937 P.2d 386, 391-92 (Colo. 1997)
(stating: “[Clonments [fromthe court] which cause

di sappoi ntnent, disconfort or enbarrassnment to counsel in the
presence of the jury, without nore, rarely constitute
deprivation of a fair trial.”).
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continue to have the power to dismss and replace jurors who are
unable to continue with their duties as jurors. Thus, where
errors do arise, our trial and appellate courts wll continue to
have the responsibility to review the inpact of the error to
assure that a defendant’s constitutional rights are protected.

D. Standard of Review

Havi ng determ ned that the practice of allowing jurors to
ask questions of w tnesses through the court is not per se
unconstitutional, we now turn to the question of the appropriate
standard for appellate courts to review the inpact of an
i nproper question froma juror.

When reviewing for an alleged error in the trial process,
we apply different standards of review dependi ng upon whet her an
objection is nade and the type of error that transpired. The
first step for an appellate court is to determne if an error
occurred. If the court determnes that an error occurred, and
that error is preserved for appeal, reversal is required unless
the appell ate court determ nes that the error was harnl ess.

That is, viewing the evidence as a whole, the error did not
substantially influence the verdict or inpair the fairness of

the trial. People v. Stewart, 55 P.3d 107, 124 (Colo. 2002)

(citing People v. Gaffney, 769 P.2d 1081, 1088 (Col o. 1989));

People v. Bowers, 801 P.2d 511, 518-19 (Colo. 1990). Only where

the error inpacts the framework of the trial itself do we apply
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structural error which warrants automatic reversal. Giego v.
People, 19 P.3d 1, 7 (Colo. 2001).

As stated above, neither the United States Suprene Court
nor the majority of state courts have held that allow ng a juror
to ask a question inpacts the framework in which a crim nal
trial proceeds. The defendant cones to trial know ng that
witnesses will be called to testify and be required to respond
to questions. It is the testinony and evi dence that counsel
chooses to extract fromthese wi tnesses and not a potenti al
question froma juror which dictates how one side wi shes to
present its case. W do not believe that the nere possibility
that a juror mght ask a question about the evidence and
testi nony presented, changes the charges brought by the
prosecution or the theory of defense. Although a juror may ask
a particularly poignant question, bringing to |ight a fact that
ot herwi se may have been omtted, the addition of this fact is
not any different fromother facts which may be reveal ed at
trial through the voluntary statenents of a w tness.

Thus, we reject the defendants’ assertion that we should
apply structural error when an inproper question fromthe jury
is asked of a witness. Instead, we find guidance in our prior
cases which have held that when a party objects to a trial
court’s erroneous evidentiary ruling, that ruling will be

reviewed for harnl ess error. Bowers, 801 P.2d at 518-109.
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Simlarly, questions fromthe trial court rise to reversible
error only when the trial judge's conduct through his
questioning “departed fromthe required inpartiality to such an
extent as to deny the defendant a fair trial.” Coria, 937 P.2d

at 391; People v. Adler, 629 P.2d 569, 573 (Col o. 1981)

(pointing out deficiency in the prosecution’s case by the trial
court and suggesting that it call another wi tness did not breach
standard of inpartiality).

Juror questions which are submtted through the court, |ike
t hose of counsel or the trial judge, either adduce additional
evi dence, or challenge the strength of existing testinony. A
juror’s question which is wongfully introduced into the trial
process can have its inpact and that of the answer assessed on
appellate review. Thus, in instances where an ot herw se
i nperm ssi ble question froma juror is asked by the trial court,
the harnful result to the defendant fromthat question would be
the introduction of otherw se inadm ssible evidence.

Therefore, |ike other erroneous evidentiary rulings nmade by
the trial court, we hold that where the court errs by asking an
i nproper question fromthe jury, the inpact of that question
shall be reviewed for harmless error. Under this standard of
review, reversal is required unless the appellate court
determnes that the trial court’s evidentiary ruling was

harm ess -- that is, viewing the evidence as a whole, the error
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did not substantially influence the verdict or inpair the

fairness of the trial.?'’

Stewart, 55 P.3d at 124; Bowers, 801
P.2d at 5109.

Wth these principles in mnd we now turn to the all eged
errors which occurred in the cases of Yvonne Medina and Phillip
Moses to determ ne whether error occurred and, if so, whether
the error substantially influenced the verdict or inpaired the
fairness of the trial. Stewart, 55 P.3d at 124 (citing CRE

103(a) ([“Error may not be predicated upon a ruling which admts

or excludes evidence unless a substantial right of the party is

7 Qur decision to review the effect of an inproper jury question
for harm ess error is consistent with the opinions of our court
of appeals. In People v. MIligan, 77 P.3d 771 (Col o. App
2003), the trial court advised the jurors that they woul d be

al l owed to ask questions pursuant to the pilot project
guidelines. Three witten questions were asked over the
defendant’ s objection. The court of appeals rejected the
argunment that the practice required automatic reversal, revi ewed
the questions for harm ess error, and held that the defendant
had not presented any evidence showi ng that the three questions
prejudiced himin any way. [|d. at 779.

Li kewi se, in People v. Merklin, 80 P.3d 921 (Col o. App. 2003),
anot her division of the court of appeals followed the standard
set forth in MIligan and held that there was no evidence in the
record that the defendant was prejudi ced by the questions.

There, the questions were also submtted to the court in witing
and the adm ssibility discussed outside the presence of the
jury. The jury was also instructed that it was not to consider
or draw any inferences fromthe question to which the parties
had objected. Thus, the court concluded that despite not being
told about the practice until the day of trial, the defendant
had not shown how the questions or the process had hindered his
trial preparation or strategy. Id. at 924.
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affected”’]); C AR 35(e) ([“The appellate court shall disregard
any error or defect not affecting the substantial rights of the
parties.”]); and Crim P. 52 ([“Any error . . . which does not

affect substantial rights shall be disregarded.”])).

I11. Application
A. Yvonne Medi na
During the presentation of Medina' s case, defense counse
called an investigator fromthe district attorney’'s office to
testify about inconsistent statenents nmade by the victimand his
girlfriend. After exam nation by the attorneys, a juror
submtted a witten question to the court which asked how often
a wtness's story changed. The juror inquired:
Roughl y what percentage of reports that you have taken
in your career reflect sone inconsistencies from
W tnesses, i.e., howcomon is it for wtnesses to add
or subtract information fromtheir original
st atenent s?
A bench conference was hel d where defense counsel objected
to the question based on rel evance. The prosecution said
not hing in response and the court overruled the objection and
asked the question. The witness responded that “a high
percentage . . . nore than ten percent . . . naybe even nore
than twenty percent” of w tnesses do change their statenents.

Def ense counsel then followed-up on this interchange to which

the witness admtted that she had not done a statistical
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anal ysis and that in sone instances, a wtness may change his
story because he is |ying.

Only relevant evidence is adm ssible. CRE 402 (2004). To
be rel evant, the evidence nust have the tendency to make the
exi stence of a fact nore or |ess probable than w thout the
evidence. CRE 401 (2004). Trial courts have substanti al
di scretion in determ ning whet her evidence has | ogi cal
rel evance, and an evidentiary ruling of the trial court will not
be overturned unless the ruling was manifestly arbitrary,

unreasonabl e, or unfair. People v. Melillo, 25 P.3d 769, 773

(Col 0. 2001) (citing People v. Dunlap, 975 P.2d 723, 741 (Col o.

1999)).

The evidence admtted in this case concerned the |ikelihood
that a witness woul d change his or her story and nake
i nconsi stent statenments. The juror’s question asked “how common
is it for witnesses to add or subtract information fromtheir
original statenents?” This question sought the police
investigator’s opinion with respect to the frequency that a
W t ness woul d change his or her story. GCenerally, a witness is
precl uded from providing an opinion on issues that are based on
scientific, technical, or other specialized know edge unl ess
that witness is qualified as an expert. CRE 702 (2004). The
answer to the question in this case is not based upon the

Wi tness’'s first-hand inpressions, such as the tine of day or
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weat her conditions when the event occurred, but based on
speci alized training or education of how wi t nesses behave when

giving statenents to police investigators. See Stewart, 55 P.3d

at 124 (holding that police officer nust be qualified as an
expert before being allowed to testify about accident
reconstruction and i nferences he drew therefron

Turning to the record, the witness who responded to this
juror’s question was not qualified by the defense as an expert.
Furthernore, the question was irrelevant to the facts of the
case. Wether ten percent or even fifty percent of people have
i nconsi stencies in their recollection of events has no bearing
on whether the wtnesses in this case nade inconsistent
statenents or whether the statements fromthese w tnesses can be
believed. Therefore, we hold that the trial court erred in
all ow ng the question because it called for irrelevant expert
testi nony.

Even though the trial court erred and shoul d not have
al l oned the question, we do not see how the answer to the
question substantially influenced the verdict or inpaired the
fairness of Medina s trial. The evidence is not probative of
the witnesses’ credibility because it could be interpreted two
different ways. One interpretation is that it is common for
W t nesses to have inconsistent statenents and that despite the

i nconsi stencies in these witnesses’ statenents they are still
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truthful. The second understanding is that the w tnesses cannot
be relied upon and that they were lying. It is thus not
reasonably possible that the solicited testinony substantially

i nfluenced the verdict in this case.

Hence, we hold that although the trial court erred in
allowing the juror’s question, the answer to the question in
this case was harnl ess.

B. Phillip Moses

Apart fromthe general objection to jury questioning
addr essed above, Mses does not chall enge any of the trial
court’s rulings with respect to particular juror questions which
were asked by the trial court. Rather, he argues that the jury
may have overheard the first bench conference where defense
counsel objected to one of the juror’s questions causing
prejudice to the defendant. At the second bench conference
def ense counsel notified the court that Moses heard the first
bench conference fromhis seat in the courtroom There is no
indication that the jury had in fact heard this first bench
conference or any other bench conference during the trial.

The trial court is in the best position to judge the effect

of any inproper influence on the jury. People v. Raehal, 971

P.2d 256, 260 (Col o. App. 1998) (giving deference to trial
court’s finding that coments nmade by prosecutor about

defendant’s prior crimnal record during bench conference were
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not heard by the jury) (cert denied Feb. 16, 1999). And, the
mere possibility of prejudice to the defendant is not sufficient

to warrant reversal. People v. dadney, 194 Colo. 68, 74, 570

P.2d 231, 235 (1977).

Moses concedes that the jury did not hear any other bench
conference after the judge advised counsel to keep their voices
down and he turned down the volune to his headphones at this
second conference. At the first bench conference, which may
have been overheard by the jury, the court and counsel discussed
the adm ssibility of the juror’s questions. Four questions were
subm tted of which defense counsel objected to one based on
rel evance and | ack of foundation and the prosecutor agreed. The
court sustained the objection. The follow ng conversation
appears in the record.

THE COURT: For our record, we have four questions

proposed to [the witness]. And by agreenent,

guestions 1, 3, and 4 are being given w thout

objection. Though, | want to give [defense counsel ]

an opportunity to nmake a general objection, and then -

- specifically, he's objecting to question nunber 2.

So let’s start with the general objection.

[ DEFENSE COUNSEL]: M objection is generally to this

procedure. | understand the Suprene Court authorized

this procedure, but I'mobjecting to the jury being

al l owed to ask questions whatsoever. M/ client’s

constitutional -- affective [sic] assistance of -- and

t he Col orado Constitution?

THE COURT: Thank you, sir.

Then the question, nunber 2, for [the W tness]
is: The dents were made as a result of the knife
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stick -- I would change that to night stick -- would
have -- they been smaller or |arger?

You object, sir?
[ DEFENSE COUNSEL]: (Object, calls for specul ation on
the part of the officer. Also |acking foundation that
he’s a qualified expert inthis area. | think it
calls for speculation -- foundation.
THE COURT: Do you wi sh to make any record?
[ PROSECUTION]: Briefly. Your Honor, the evidence has
been that the officer tapped on the hood which he
obvi ously observed. | think he can testify to that --
but it calls for sonmething that he, at the tine, he
may or may not know t he answer.

THE COURT: Thank you. After reflection, | agree it
calls for speculation. Therefore deny the question.

During this conference neither party criticizes the juror
asking the question or nakes statenents about the question other
than it calls for speculation.'® No statenents about testinony
not already admtted into evidence were nmade. Furthernore, the
defense and prosecution both agreed that the question called for

specul ation on behalf of the officer. Thus, we decline to find

 The jury in this case was provided with the standard jury
instruction that they are not to draw concl usions from

obj ections to questions asked by the |lawers and that the
judge’s rulings on these objections are not to influence their
thinking. Jury instruction nunber 1 stated in part:

At times during the trial |awers made objections to
questions asked by other |awers and to answers by

W tnesses. Do not draw any concl usions from such
objections or fromny rulings on the objections.
These only related to the | egal questions that | had
to determ ne and shoul d not influence your thinking.
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an error sinply because the jury may have overheard a bench

conference where no prejudicial statements were made. °

| V. Concl usion
For the reasons stated, the decisions of the court of
appeal s are affirned and these cases are renmanded to that court
to return themto the trial court for actions consistent with

t hi s opi ni on.

19 Mpses al so argued that the prosecution incorporated a juror’s
question regarding noise levels in the garage which had not been
previously asked into its theory of the case in closing
argunment. The record establishes that the prosecution had

al ready asked a simlar question to the officer on direct

exam nation about the volunme he used to communi cate with Mses.
The prosecutor asked “Wre you yelling? . . . Loud enough that
you believed you could have been heard?” Additionally, the
prosecution did not nention the noise |level in the garage during
closing argunents. Therefore, we find no error and need not
address the next question of whether the alleged error was
har m ess.
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JUSTI CE CQATS, concurring in the judgnent only.

| do not join the majority’s opinion (even though |I agree
that allowing jury questioning does not violate a crimnal
defendant’s constitutional rights) |largely because | consider
its historical/policy analysis neither necessary nor
appropriate, and because the majority extends its analysis to
matters neither raised by the petitioners nor within our grant
of certiorari. For nmy part, the constitutionality of the
practice of permtting jurors to submt questions (as
di stingui shed fromthe wi sdom of doing so) is easily resolved by
t he | anguage of the constitution itself; and because the
practice is constitutionally permtted by court rule, it is not
error at all, nuch less structural or constitutional error.

Despite challenges to the court of appeals judgnents in
these two cases on a nunber of grounds, both constitutional and
evidentiary, we agreed to review solely the question whet her
permtting jury questioning in a crimnal trial violates a
defendant’s right to a fair trial, an inpartial jury, and proof
of his guilt beyond a reasonable doubt. 1[It is clear to ne that
nothing in the guaranties of due process and a jury trial in
either the federal or state constitution speak, even renotely,
to the matter of jury questioning. This is true whether or not

gquestioning by jurors was permtted in various ways and at



various tinmes prior to adoption of these provisions, and whet her
or not questioning is considered nore beneficial than
count er producti ve.

The defendants not only assert that the dangers inherent in
this practice deprive themof an inpartial jury trial but also
that the error conmtted by inplenenting such a practice is by
its very nature structural, requiring automatic reversal w thout
consideration of particular prejudice, or at |east error of
constitutional magnitude, requiring reversal in the absence of a
show ng of harm essness beyond any reasonabl e doubt. |In support
of their contention of structural error, both defendants cited
as exanpl es of these dangers various prejudicial applications of
the pilot project’s guidelines, in these and a host of other
cases. In determning that the practice of jury questioning
authorized by this court is constitutional, the majority has
necessarily determned that it is not error at all, nuch |ess
structural error or error of constitutional magnitude. By
addressing the propriety of particular applications of the
guidelines in these defendants’ cases, the majority not only
m spercei ves the inport of the defendants’ argunents but expands
its review beyond the grant of certiorari.

VWiile | therefore do not consider it appropriate to reach
the nmerits of individual applications of the guidelines in this

appeal, in light of the majority’s opinion | feel conpelled to
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make clear ny view that questioning by the court, even if the
gquestions have been submtted by jurors, renmains subject to

chal l enge for partiality. Although crimnal trial courts have
| ong been permtted to question w tnesses, on their own notion

or at the suggestion of a party, see People v. Adler, 629 P.2d

569 (Col o. 1980); see also CRE 614, we have al so cautioned

agai nst overintervention and courts becom ng advocates

thensel ves. Adler, 629 P.2d at 573. | believe that questioning
by the trial court, whether inspired by juror subm ssions or

not, requires reversal where “the trial judge' s conduct so
departed fromthe required inpartiality as to deny the defendant

a fair trial,” id.; see also People v. Ray, 640 P.2d 262, 264

(Colo. App. 1981), and | believe Crim P. 24(g)’s authorization
for trial courts to limt questioning specifically supports this
under st andi ng.

| therefore concur only in the court’s judgnment affirmng

t he defendants’ convictions, and not in the majority’s opinion.



