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Travis Lopez, a crimnal defendant who pled guilty to
vehi cul ar hom ci de and vehi cul ar assault, petitioned this court
pursuant to CA R 21 for relief froma sentencing order of the
district court. After entering his pleas and being sentenced to
concurrent twenty-four-year ternms, the defendant appealed his
aggr avat ed-range sentence. I n an unpublished opinion, the court
of appeal s remanded for resentenci ng because it was unable to
conclude fromthe record that the factors offered by the
sentencing court in support of its aggravated sentence had been
determned in a manner consistent with the defendant’s
constitutional right to a jury trial. On remand, the district
court granted the People’ s notion for specific jury findings
about the comm ssion of the crinmes, in order that they m ght be
taken into account by the sentencing court in assessing the

appropri ateness of an aggravated sentence.
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The suprene court issued a rule to show cause. Because the
law of this jurisdiction does not permt the statutory maxi mum
sentence to which a defendant has subjected hinself by pleading
guilty to be increased by subsequent jury findings, it held the
district court erred in allowing a jury to be enpanelled for
t hat purpose. The suprene court therefore nmade the rule

absol ut e.
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Travis Lopez, a crimnal defendant who pled guilty to
vehi cul ar hom ci de and vehi cul ar assault, petitioned this court
pursuant to CA R 21 for relief froma sentencing order of the
district court. After entering his pleas and being sentenced to
concurrent twenty-four-year ternms, the defendant appealed his
aggr avat ed-range sentence. I n an unpublished opinion, the court
of appeal s remanded for resentencing because it was unable to
conclude fromthe record that the factors offered by the
sentencing court in support of its aggravated sentence had been
determned in a manner consistent with the defendant’s
constitutional right to a jury trial. On remand, the district
court granted the People s notion for specific jury findings
about the comm ssion of the crinmes, in order that they m ght be
taken into account by the sentencing court in assessing the
appropri ateness of an aggravated sentence.

We issued a rule to show cause. Because the law of this
jurisdiction does not permt the statutory maxi num sentence to
whi ch a defendant has subjected hinself by pleading guilty to be
i ncreased by subsequent jury findings, the district court erred,

and the rule is nade absol ute.



l.

I n August 2003, the defendant, Travis Patrick Lopez, was
charged by information with vehicul ar hom ci de, vehicul ar
assault, and several |ess serious counts, follow ng an al cohol -
i nvol ved car accident, which left one teenage girl dead and
another with debilitating injuries. |In Decenber 2003, Lopez
pled guilty to vehicular hom cide and assault, in exchange for
di sm ssal of the other counts and a sentence concession of
concurrent sentencing. The district court accepted the
defendant’ s plea, advising himthat his sentence coul d be
aggravat ed should the court find sufficient aggravating factors.
After finding several extraordinary aggravating circunstances in
the comm ssion of the offense and the defendant’s personal
history, the district court inposed concurrent ternms of twenty-
four years.

On the defendant’s appeal of these sentences, the court of
appeal s vacated both and remanded for re-sentencing. Wth
regard to vehicul ar assault, the appellate court found that the
sentence exceeded the statutory sentencing range for a class
four felony — a presunptive range of two to six years, with a
maxi mum aggr avat ed sentence of twelve years. Wth regard to
vehi cul ar hom ci de, the appellate court found, in reliance on

Bl akely v. Washi ngton, 542 U. S. 296 (2004), and Lopez v. Peopl e,




113 P.3d 713 (Colo. 2005), that the record did not support a
sentence beyond the presunptive range for a class three fel ony.
The appel late court found that the defendant had not
stipulated to judicial fact-finding, nor were these particul ar
facts admtted by himor determned by a jury. Furthernore, the
court of appeals concluded that the record before it was
i nadequate to establish whether a deferred judgnent relied on by
the sentencing court had actually resulted in a prior
conviction. Although it found that the defendant’s prior
crimnal history appeared to include two petty offenses and a
cl ass three m sdeneanor for harassnent, the appellate court
noted that the sentencing court had not nentioned themin
i nposing its aggravated sentence. Considering itself unable to
determ ne whether the sentencing court had actually relied on
any constitutionally permssible fact in sentencing the
def endant beyond the presunptive range, the appellate court
vacated the sentence and remanded for re-sentencing.
On remand, the district court granted the People s notion
for ajury trial, solely to determ ne the existence of factua
ci rcunst ances surroundi ng the comm ssion of these crinmes and a
prior driving incident in which the defendant was involved. The
district court ruled that the People were entitled to a jury

determ nation of the existence of these facts, which m ght then



be consi dered extraordi nary aggravating circunstances by the
sentencing court.

The defendant petitioned this court for relief pursuant to
C.A R 21 on the ground that in granting the notion, the
district court exceeded its jurisdiction.

.
Exercise of the suprene court’s original jurisdiction is

entirely wwthin its discretion. In re People v. Lee, 18 P. 3d

192, 195 (Colo. 2001). Relief pursuant to C.A R 21 may be
appropriate to renedy an abuse of discretion or excess of
jurisdiction by a | ower court where appellate review would be
insufficiently expeditious to address a matter of great public

i nportance. See People ex rel. Salazar v. Davidson, 79 P.3d

1221, 1251 (Colo. 2003). Because the recent sentencing
jurisprudence of both the United States Suprene Court and this
court has affected nunerous crimnal sentences, raising
guestions about alternate sentencing procedures, of which the
| ower court’s ruling is typical, we consider it appropriate to
exercise our original jurisdiction and address the issue w thout
further del ay.

[T,

In Blakely v. Washington, 542 U S. 296 (2004), the Suprene

Court nmade clear that a crimnal defendant is entitled to have

any fact that increases his penalty beyond the prescribed



statutory maxi num for the offense of which he is convicted,
other than a prior conviction, submtted to a jury and proved

beyond a reasonable doubt. In Lopez v. People, 113 P.3d 713

(Col 0. 2005), this court found that for felony sentences
governed by section 18-1.3-401 of the Col orado Revi sed Stat utes,
the statutory maxi mum aut horized by a jury verdict alone is the
upper Ilimt of the presunptive sentencing range specified in

t hat statute.

In Lopez and subsequent cases, e.g., People v. Huber, 139

P.3d 628 (Col o. 2006) and DeHerrera v. People, 122 P.3d 992

(Col 0. 2005), we interpreted this entitlenment to a jury
determ nation as being satisfied not only by actual jury
findings but also by adm ssions of the defendant or his
accession to judicial fact-finding. W also interpreted the
prior-conviction exception to this Sixth Anendnment right to

i nclude facts about any prior conviction that “arose from
procedures that satisfy the Sixth and Fourteenth Amendnents,”
whet her or not it actually involved a jury determ nation.
Huber, 139 P.3d at 632. And with regard to the particular
sentenci ng schene set out in section 18-1.3-401(6) and (7), we
held that the existence of any such “Bl akel y-conpliant” or

“Bl akel y-exenpt” fact opens the aggravated range and permts the
sentencing court to consider other aggravating circunstances

concerning the defendant or his crine, even though they are not



based on Bl akel y-conpliant or exenpt facts. DeHerrera, 122 P.3d
at 994,

Finally, in People v. Isaacks, 133 P.3d 1190, 1196 (Col o.

2006), we held, wthout elaboration, that the “proper procedure
for an appellate court to follow, upon finding Blakely error, is
to remand the case to the trial court for resentencing within
the presunptive range.” 1In |Isaacks the sentencing court inposed
an aggravated sentence solely on the basis of facts alleged in
t he defendant’ s presentence report, of which he had not been
advised, at the time of his guilty plea, and with regard to the
exi stence of which he had not been asked to waive his right to a
jury trial. In that context, we neant by the term “Bl akely
error” a sentence beyond the presunptive range, in the absence
of record support for any Bl akel y-conpliant or Bl akel y-exenpt
fact.

Because the existence of any Bl akel y-conpliant or exenpt
fact that is considered by the sentencing court to be
extraordi nary aggravation opens the so-called aggravated
sentencing range to traditional, “real offense” sentencing, see

Lopez, 113 P.3d at 732; People v. Newran, 91 P.3d 369, 371-72

(Col 0. 2004), reliance primarily on non-Bl akel y-conpliant or
exenpt facts to support an aggravated sentence is not error at
all. Although it would be error to sentence in the aggravated

range w thout finding any Bl akel y-conpliant or exenpt fact to be



extraordinarily aggravating, it would neverthel ess not be
Bl akely error, as we used that termin |Isaacks, as long as the
record indicated the existence of sone Bl akel y-conpliant or
exenpt fact, which could be considered an extraordinary
aggravating circunstance upon resentencing.

I V.

In this case, the court of appeals did not find Bl akely
error; it nmerely remanded for resentencing when it was unable to
determ ne fromthe record whether the sentencing court found a
perm ssi bl e Bl akel y-conpliant or exenpt fact. |In fact, the
court of appeals considered it unclear whether the defendant’s
deferred judgnent and sentence had been dism ssed or ultimtely
entered as a conviction; and it noted that the defendant
appeared to have prior petty offense and m sdeneanor
convi ctions, although the sentencing court had not expressly
relied on themin justifying its aggravated sentence. Because
the court of appeals judgnent becane final w thout further
review, however, the only question at issue before us today is
whet her a jury can now be enpanelled to supply Bl akel y-conpli ant
facts, capable of justifying a sentence in the aggravated range.

Whet her or not the sentencing court mght yet be able to
find extraordi nary aggravation from Bl akel y-exenpt facts upon
which it had not relied in its original sentencing order, the

statutory maxi num sentence to which the defendant subjected



hi msel f by entering his guilty plea cannot be increased by
subsequent jury findings. In defining the scope of a
defendant’s right to jury findings regarding sentencing factors,
the Suprenme Court has now made clear that any fact increasing

t he maxi num aut hori zed sentence, however it m ght be
characterized, “is the functional equivalent of an elenent of a
greater offense than the one covered by the jury' s guilty

verdict.” See |Isaacks, 133 P.3d at 1194 (quoting Apprendi v.

New Jersey, 530 U.S. 466, 494 n.19 (2000)). It was this
functional equival ence upon which we relied in holding that a
defendant’ s adm ssion of a sentencing factor is Bl akely-
conpliant only if it anmounts to a voluntary, know ng, and

intelligent waiver of his Sixth Arendnment right. See |saacks,

133 P.3d at 1195. Even assumng that a hybrid proceeding, with
characteristics of both guilty pleas and jury trials, could be
constitutionally structured, the law of this jurisdiction has
never sanctioned the conviction of an offense greater than the
one to which a defendant pleads guilty, by supplenenting his
plea to a |l esser included offense with jury findings of the
m ssi ng el enents.

A guilty plea is not nmerely a stipulation or adm ssion of
facts constituting the elenents of a crine; it is a plea to
crim nal charges, authorized by |aw under specific conditions

and having specific |legal consequences. A guilty plea nay be



accepted by a court in this jurisdiction only after it

determ nes that “the defendant understands . . . the elenments of
the offense to which he is pleading and the effect of his plea.”
Cim P. 11(b)(1). A guilty plea entails the waiver of a
defendant’s right to trial “on all issues,” Cim P. 11(b)(3),
and the forfeiture of other inportant rights, including the

right to appeal issues relating to factual guilt. See Menna v.

New York, 423 U.S. 61, 63 n.2 (1975); cf. Gim P. 32(c). In
exchange, the constitutional and statutory framework authorizing
and regulating guilty pleas not only permts their acceptance by
courts, despite their having been induced by prom ses or

concessions that would |likely render other constitutional

wai vers involuntary, see, e.g., Mranda v. Arizona, 384 U S. 436

(1966), but actually requires the enforcenment of those
concessi ons.

Because sentencing factors increasing the statutory maxi num
are constitutionally indistinguishable fromelenents of a
greater offense, a sentence in the aggravated range that is
dependent upon subsequent jury findings woul d necessarily
conflict with existing Col orado | aw governi ng the acceptance of
guilty pleas. Anong other things, allow ng consideration of
subsequent jury findings to increase the defendant’s statutory
maxi mum sent ence would violate the requirenent of &im P. 11

that the defendant understand the el ements of the offense to

10



whi ch he pleads and the effects of his plea, before his plea can
be accepted. |In essence, even though the | egislature has not
del i neated a separate of fense of “aggravated vehicul ar
hom ci de,” such a practice would effectively result in
sentencing the defendant to a crinme greater than the ones for

whi ch he bargained and to which he entered his pleas. Cf.

Washi ngton v. Recuenco, 126 S. C. 2546, 2553 (2006) (finding

that application of a harm ess constitutional error, rather than
structural error, analysis for Blakely error on the basis of
| egislative choice in |abeling crinmes would defy |ogic).

Whet her, or under what particul ar circunstances, a
successful challenge to an aggravated sentence should nore
appropriately be considered the reversal of a greater offense,

and be renedi ed accordingly, cf. Crespin v. People, 721 P.2d

688, 692-93 (Colo. 1986) (remanding for a newtrial or entry of
judgnment on | esser included offense, at the choice of the
prosecution, where instructional error affected only an el enent
of the greater offense), is a question that need not be
resolved, in light of the procedural posture of the matter
before us today. The discretion of the state to withdraw a
guilty plea is extremely limted in this jurisdiction, as we
noted in |Isaacks, but unless a guilty plea can be legitimtely
W t hdrawn or vacated, additional jury findings cannot support

conviction or sentencing for a greater offense.
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V.
Because Col orado | aw does not contenplate an increase in
the statutory nmaxi mum sentence to which a def endant has
subj ected hinself by pleading guilty, based on subsequent jury
findings, which are the functional equivalent of elenents of a
greater offense than the one to which he pled, the district
court erred. |Its order permtting additional jury findings is

t herefore di sapproved, and the rule is nade absol ute.
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