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No. 04SC532, People v. Vigil — Adm ssion of child victinms
excited utterances and statenents for purposes of nedical

di agnosis and treatnent did not deprive defendant of federal and
state constitutional rights to confrontation; adm ssion of child
victims testinonial statenments from a vi deotaped police
interview was not plain error; trial court did not err in
instructing the jury that “intoxication of the accused is not a
defense to a crimnal charge.”

Def endant Joe E. Vigil was convicted of sexual assault on a
child. The child did not testify at trial. Over defense
objection, the trial court admtted statenents the child nmade to
his father and his father’s friend, statenents the child nade to
t he doctor who perforned the sexual assault exam nation, and a
vi deot ape of statenents the child made during a police
interview At the close of the evidence, the trial court
provided the jury with an instruction that read, “Intoxication
of the accused is not a defense to a crimnal charge.”

The Suprenme Court granted certiorari to determ ne the
foll ow ng issues: 1) whether adm ssion of the child s statenents
made for purposes of nedical diagnosis or treatnent infringed

Def endant’ s confrontation rights under the United States and


http://www.courts.state.co.us/supct/supctcase
http://www.cobar.org.

Col orado Constitutions; 2) whether adm ssion of the child' s
hearsay statenents to his father and his father’s friend
i nfringed Defendant’s confrontation rights under the United
States and Col orado Constitutions; 3) whether the court of
appeal s correctly determ ned that the adm ssion of the child
victim s videotaped police interview was not harm ess beyond a
reasonabl e doubt; 4) whether the crinme of child sexual assault
enconpasses a specific-intent nental state.

Exam ni ng Defendant’s federal constitutional right to
confront the wtnesses against him the Suprenme Court first

concludes that Crawford v. Washington, 541 U S. 36 (2004), does

not require Vigil to have had a prior opportunity to cross-
exam ne the child because the child s statenents were not
testinmonial. |In determning the statenments were not
testinonial, the Suprenme Court holds that (1) the circunstances
under which the child nmade statenents did not constitute the
functi onal equival ent of police interrogation and (2) an

obj ectively reasonable child in the declarant’s position would
not have believed that his statenents to the doctor or his
statenments to his father and his father’s friend woul d be
available for use at a later trial. Second, the Suprene Court

concludes that the statenents satisfied the requirenments of Ghio

v. Roberts, 448 U S. 56 (1980), because the trial court properly

admtted the statenents as excited utterances and statenents



made for the purpose of nedical diagnosis or treatnment, firmy
root ed hearsay exceptions which bear sufficient indicia of
reliability. Accordingly, the Suprenme Court concl udes that
adm ssion of the child s statenents did not deprive Vigil of his
federal constitutional right to confront the w tnesses agai nst
hi m

Next, exam ning Defendant’s state constitutional right to
confront the w tnesses against him the Suprenme Court concl udes
that the statenents satisfied the requirenents of People v.
Denment, 661 P.2d 675 (Col o. 1983), because the child was
unavail able to testify at trial and the statenents, as firmy
rooted excited utterances and statenents made for purposes of
medi cal diagnosis or treatnent, bear sufficient indicia of
reliability. Hence, the Suprenme Court hol ds adm ssion of the
child s statenents did not deprive Vigil of his state
constitutional right to confront the w tnesses against him

Wth respect to the child s videotaped police interview,
the Supreme Court determines that plain error review applies
because Vigil did not object to their adm ssion on Confrontation
Cl ause grounds. The Suprenme Court concludes that adm ssion of
t he vi deotaped police interview was not plain error because,
even w thout the videotaped statenents, the jury had an anple

basis for finding Vigil guilty of sexual assault on a child,



and, therefore, the error did not cast serious doubt on the
reliability of the judgnment of conviction.

Finally, the Suprenme Court holds that the trial court did
not err in instructing the jury that “intoxication of the
accused is not a defense to a crimnal charge” because sexua
assault on a child is a general-intent crime to which voluntary
intoxication is not a defense.

Accordingly, the Suprenme Court reverses in part and affirns
in part the decision of the court of appeals and reinstates

Vigil’s conviction.



SUPREME COURT, STATE OF COLORADO
Two East 14'" Avenue
Denver, Col orado 80203

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 02CA0833

Case No. 04SC532

Petitioner/ Cross- Respondent:

THE PEOPLE OF THE STATE OF COLORADO,
V.

Respondent / Cr oss- Petitioner:

JOE VIG L.

JUDGVENT REVERSED | N PART AND AFFI RVED | N PART

EN BANC
JANUARY 23, 2006

John Sut hers, Attorney General

Karen E. Lorenz, Assistant Attorney General,
Ant hony J. Navarro Assistant Attorney Ceneral
Lauren Edel stein Park Assistant Attorney General

Denver, Col orado

Attorneys for Petitioner/Cross-Respondent

David S. Kaplan, Col orado State Public Defender

Al an Kratz, Deputy State Public Defender
Denver, Col orado

Attorneys for Respondent/Cross-Petitioner

JUSTI CE RICE delivered the Opinion of the Court.

Appel  ate Divi sion

JUSTI CE BENDER concurs in part and dissents in part, and
JUSTI CE MARTI NEZ joins in the concurrence and di ssent.

JUSTI CE COATS specially concurs.




Joe E. Vigil was convicted of sexual assault on a child.
The child did not testify at trial. Over defense objection, the
trial court admtted statenents the child made to his father and
his father’s friend, statenments the child nade to the doctor who
performed the sexual assault exam nation, and a vi deotape of
statenents the child nmade during a police interview At the
cl ose of the evidence, the trial court provided the jury with an
instruction that read, “Intoxication of the accused is not a
defense to a crimnal charge.”

The court of appeals held that adm ssion of the child s
vi deot aped police interview violated the defendant’s federal
constitutional right to confront the w tnesses agai nst hi mand

that the erroneous adm ssion was not harmless. People v. Vigil,

104 P. 3d 258, 263-65 (Colo. App. 2004). On this ground, the
court of appeals reversed Vigil’s conviction and remanded the
case for a newtrial. |Id. at 268. The court of appeals also
exam ned the child s other hearsay statenments and the
intoxication jury instruction because the issues were likely to

arise on retrial. |d. at 265.



We granted certiorari.?

Upon review, we hold that adm ssion
of the child s statenents to the doctor and the child's
statenents to his father and his father’s friend did not deprive
Vigil of his federal and state constitutional rights to confront
the witnesses against him In addition, we hold that adm ssion
of the child s videotaped police interview was not plain error.
Finally, we hold that the trial court did not err in instructing
the jury that “intoxication of the accused is not a defense to a
crimnal charge.” Accordingly, we reverse in part and affirmin

part the decision of the court of appeals and reinstate Vigil’'s

convi cti on.

1 W granted certiorari on the follow ng issues:

1. Whether a child victimis statenents to a treating physician
during a sexual assault exam nation constitute
“testinonial” evidence pursuant to Crawford v. Washi ngton,
541 U. S. 36 (2004).

2. Whether the crinme of child sexual assault enconpasses a
specific intent nental state, thereby entitling a defendant
charged with that crinme to an intoxication instruction,
even though the statute defining the offense uses the term
“knowi ngly.”

3. Whet her the court of appeals m sapprehended harnl ess error
anal ysis when it determned that the adm ssion of the child
victims videotaped police interview was not harm ess
beyond a reasonabl e doubt.

4. \Whet her the court of appeals erred in holding that
adm ssion of the alleged victim s hearsay statenents to his
father and his father’s friend did not violate the cross-
petitioner’s constitutional right of confrontation where
the child was unavailable to testify at trial




| . Factual and Procedural History

Def endant Vigil and John Kohl were visiting the honme of
Brett Brown. All the nen were drinking alcohol. Wile Brown
and Kohl were on the internet, Vigil sat in another room and
pl ayed a ganme with Brown’s seven-year-old son, JW the victimin
this case.

At sonme point, Vigil and the child noved into the child' s
bedroom Around 10:00 p.m, the child s father went to check on
Vigil and the child. Wen the father attenpted to open the
bedr oom door, he encountered resistance. The father pushed his
head into the roomand saw Vigil positioned over the child.

Vigil and the child both were partially undressed, and the
father saw “skin to skin” contact. Wile the father conforted
his child, Vigil fled the house. The child, who had tears in
eyes and appeared scared and confused, told his father that
Vigil “stuck his winkie in his butt” and that his “butt hurt.”

Upon hearing this, the father ran outside after Vigil and
wat ched Vigil run down the street, sinultaneously pulling up his
pants. Next, the child s father called 911. Wile the father
was on the phone, Kohl, the father’s friend, observed the child
curled up, crying, and shaking. The father’s friend asked the
child if he were hurt. Two or three tines the child told his

father’'s friend that his “butt hurt.”



A police officer responding

to the father’s call saw Vigil

wal ki ng on a sidewal k near the father’s hone. Wen the police

of ficer stepped out of his car,
held it to his own throat. Wen

was doing, Vigil responded, “I

himself in the throat and chest.
ener gency room personnel that he
a bad thing.”

Later,

anot her police officer.

asked a doctor to performa victimsexua

exam ning the child,

| earn why the child was at the hospital

was involved. Next, the doctor
abuse exam nation on the child.
whet her anyone had hurt him the
hurt him \Wen the doctor asked
child said, “It felt
doctor found bruising around the
anal swab. A forensic scientist
di scovered the presence of senen

of the senen.

Vi gi |

done bad.”

the child and his nother went to the hospital

Around 3:00 a. m

i ke a poop.

A few days after the all eged assault,

pull ed out a knife and
the officer asked Vigil what he
Then Vigil stabbed

At the hospital, Vigil told

wanted to die and that he “did

with
the police officer

assault kit. Bef or e

t he doctor spoke with the police officer to

and how | aw enf or cenent

performed a forensic sexua

When the doctor asked the child
child said that soneone had

if the child felt pain, the
" During the exam nation, the
child s anus, and he took an
anal yzed the swab and

but did not identify the source

a police

of ficer conducted a vi deotaped interview of the child.



The Peopl e subsequently charged Vigil with one count of
sexual assault on a child. After hearing argunent and testinony
on a nunber of pretrial notions, the trial court nade the
followng rulings: 1) the child was unavailable to testify at
trial; 2) the child s statenments to his father that Vigil “stuck
his winkie in his butt” and that his “butt hurt” as well as the
child s statenent to his father’s friend that his “butt hurt”
were adm ssible as excited utterances; 3) the child s statenent
to the doctor indicating that he was hurt by a man was
adm ssi bl e under the hearsay exception for statenents made for
pur poses of nedical diagnosis and treatnent; 4) relevant
portions of the child s videotaped interview with the police
of ficer were adm ssible pursuant to section 13-25-129, C R S.
(2005), the hearsay exception for Statenments of a Child Victim
of Unl awful Sexual O fense Against a Child or of Child Abuse.

At the trial, the doctor testified that the child s history

and physical exam were consistent with attenpted anal

i ntercourse. At the close of the evidence, the trial court
provided the jury with an instruction that read, “lntoxication
of the accused is not a defense to a crimnal charge.” The jury

found Vigil quilty of sexual assault on a child.
On appeal Vigil argued that the trial court violated his

constitutional right of confrontation by admtting the child's



vi deotaped police interview, the child s statenents to his
father and his father's friend, and the child s statenents to
the doctor. Vigil also argued that sexual assault on a child is
a specific-intent crinme to which voluntary intoxication is a

def ense.

In People v. Vigil, 104 P.3d 258 (Colo. App. 2004), the

court of appeals reversed Vigil’s conviction. Addressing the
constitutional challenges, the court of appeals exam ned

Crawford v. Washington, 541 U.S. 36 (2004), and determ ned that,

regardl ess of a statenent’s reliability, a trial court may not
admt a non-testifying witness’s out-of-court testinonial
statenents agai nst an accused unless the witness is unavail abl e
and the accused had a prior opportunity for cross-exam nation.
Vigil, 104 P.3d at 261-62 (citing Crawford, 541 U.S. at 68).

The court of appeals found that the child s videotaped
statenents to the police constituted testinonial hearsay because
the child nmade the statenments in response to structured police
questioning, which qualified as police interrogation within
Crawford’s discussion of testinonial evidence. Vigil, 104 P.3d
at 262. Consequently, the court held that the trial court erred
in admtting the child s videotaped police interview where Vigi
had not had an opportunity to cross-examne the child. [d. at

264. Next, the court applied a constitutional harm ess error

anal ysis and held that adm ssion of the child s videotaped



statenments constituted reversible error because the statenents
provi ded the nost detail ed account of the incident and because
the videotape allowed the jurors to hear fromthe child. 1d.
Because Vigil’ s other argunents involved issues likely to
arise on retrial, the court of appeals exam ned two additi onal
confrontation issues involving the child s statenents to his
father, his father’s friend, and the doctor. First, the court
found that the trial court properly admtted the child's
statements to his father and his father’s friend. 1d. at 265.
Noting these statenents were not solemm or formal and were nade
to persons unassociated with governnent activity, the court
determ ned that the statenents were non-testinonial and that by
admtting themthe trial court did not violate Vigil' s federal

constitutional rights. 1d. Then the court applied the analysis

set forth in Chio v. Roberts, 448 U S. 56 (1980), and People v.

Denent, 661 P.2d 675 (Colo. 1983), to determ ne whether the
trial court violated Vigil’s confrontation rights under the
state constitution. The court determ ned that there was no
state confrontation clause violation because the child was

unavail abl e and the statenents fell under the firmly rooted

excited utterance exception to the hearsay rule. Vigil, 104

P.3d at 265.
Next, the court of appeals concluded that the trial court

erred by admtting the child s statenents to the doctor. Vigil,



104 P.3d at 265. Enphasizing that the doctor spoke with a
police officer before eliciting the statenents, that he was not
a person unassociated with governnent activity, and that he
“necessarily understood that the information he obtained woul d
be used in a subsequent prosecution for child abuse,” the court
concluded that the child s statenents to the doctor were
testinonial. Id. Finally, the court held that the trial court
erred in instructing the jury that “intoxication of the accused
is not a defense to a crimnal charge.” 1d. at 267

Petitioner and Cross-Petitioner sought further review and
we granted certiorari.

I1. The Hearsay |ssues

In Crawford v. Washington, the United States Suprene Court

held that admtting testinonial hearsay at trial, absent the
unavail ability of the declarant and a prior opportunity for
cross-exam nation by the defendant, violates the accused’ s
confrontation right under the Sixth Amendnent to the United

States Constitution. 541 U. S. at 68; People v. Conpan, 121 P. 3d

876, 880 (Colo. 2005).
The Crawford majority did not adopt a precise definition of

the term*“testinonial.” 541 U.S. at 68; People v. Conpan, 121

P.3d 876, 880 (Colo. 2005). The Court, however, did provide
sone guidance. Specifically, Crawford held that, at a m ni num

statenents are testinobnial if the declarant nade them at a



“prelimnary hearing, before a grand jury, or at a fornmer trial;
and [in] police interrogations.” 1d. Beyond this explicit
gui dance, the Suprene Court discussed three formul ations of
statenents that mght qualify as testinonial, nanely: 1) “ex
parte in-court testinony or its functional equivalent—that is
mat eri al such as affidavits, custodial exam nations, prior
testinmony that the defendant was unable to cross-exam ne, or
simlar pretrial statenments that declarants woul d reasonably
expect to be used prosecutorially”; 2) “extrajudicial statenents
contained in formalized testinonial materials, such as
affidavits, depositions, prior testinony or confessions”; and 3)
“statenents that were made under circunstances which would | ead
an objective witness reasonably to believe that the statenent
woul d be available for use at a later trial.” Crawford, 541 U. S.

at 51-52 (internal citations omtted); Conpan, 121 P.3d at 880.



1. The Child s Statenents to the Doctor

We start our analysis by determ ning whether the child's
statements to the doctor? are testinonial in nature, and
specifically, whether the statements fit into any of the clearly
proscri bed areas of testinonial evidence, as delineated by
Crawford. 541 U.S. at 68. Cearly, the child did not make his
statenents in the course of a prelimnary hearing, in front of a
grand jury, or at a prior trial; therefore, these fornmul ati ons
of testinonial evidence are not at issue. However, the
def endant contends that the child nade his statenent in the
course of a police interrogation, the fourth clearly defined
area of testinonial evidence in Ctawford, and therefore the

statenents are testinonial in nature.

During the trial, the prosecution elicited the follow ng
testinony:
Prosecution: As part of this history, did you ask [the
chil d] whether he was hurt?
Doctor: | did.
Prosecution: Did he give you an answer?
Doctor: He did. He said, yes, he was hurt.
Prosecution: Did you ask whether or not a thing or
person had hurt hinf
Doctor: | asked, D d anyone hurt you? And he said
t hat sonmeone had hurt him
Prosecution: Ckay. What other questions did you ask
[the child] as part of this history?
Doctor: | asked himif he had felt anything wet when
he had gotten hurt, and he had said, “No.” And |
asked himif he felt pain, if it had hurt him and he
said . . . = "It felt like a poop” is —is his direct
quot e.

10



A Police Interrogation
Odinarily, if a law enforcenent official is involved
during the course of questioning, such questioning would be

consi dered a “police interrogation.”?

Because the questioning in
this case was done by a doctor as a part of a sexual assault
exam nation, we nust deci de whether this questioning constituted
police interrogation. Unfortunately, we are not hel ped in our
determ nation of this issue by Crawford, as the Court explai ned
that it used the term*“interrogation” in a colloquial sense and
noted that “one can imagi ne various definitions of
interrogation.” Crawford, 541 U S. at 53 n.4 (“[We need not
sel ect anong [the various definitions of interrogation] in this
case.”).

This dicta does suggest, however, that police
“interrogation” nmay extend beyond the type of structured police

guestioning at issue in Crawford, particularly in |ight of

Crawford s stated concern that the “[i]nvol venent of governnent

3 See, e.g., Hanmon v. Indiana, 829 N. E.2d 444, 457 (Ind. 2005),
cert. granted, 74U.S.L.W. 3265 (U.S. Oct. 31, 2005) (No. 05-5705) (“[A]
police interrogation is properly imted to attenpts by police
to pin down and preserve statenents rather than efforts directed
to determ ning whether an offense has occurred, protection of
victinms or others, or apprehension of a suspect.”).

11



officers in the production of testinony with an eye toward tri al
presents a uni que potential for prosecutorial abuse.” 541 U S
at 56 n.7.*

We nust determ ne, therefore, whether the doctor’s
guestioning, as part of a sexual assault exam nation,
constituted the functional equivalent of police interrogation.
In Iight of the concerns stated in Crawford, we exam ne first,
whet her and to what extent governnent officials were involved in
produci ng the statenents and second, whether their purpose was

to develop testinmony for trial

“ See Crawford, 541 U S. at 58 n.8 (noting that Wite v.
IIlinois, 502 U.S. 346 (1992), is “arguably in tension with the
rule requiring a prior opportunity for cross-exam nation when
the proffered statenent is testinonial”). In Wiite, where the
def endant had not had a prior opportunity to cross-exam ne the
non-testifying four-year-old sexual assault victim the Suprene
Court held that the Sixth Anmendnent did not require the trial
court to find the child unavail able before the trial court could
admt hearsay statenents that the child addressed to her baby
sitter, her nother, an investigating police officer, and a
doctor. Crawford, 502 U S. at 357. Crawford only notes tension
with White in regard to the statenents the child made to the
investigating police officer. 541 U. S. at 58 n.8. This inplies
that the statenents the child victimmade to the police officer
were testinonial but the statements the child nade to the
doctor, which the trial court admtted as statenents nmade in the
course of securing nedical treatment, were not testinonial. See
al so United States v. Bordeaux, 400 F.3d 548 (8th Gr. 2005)

(hol ding child statenents during forensic interview set up by

| aw enforcenment were testinonial); Bockting v. Bayer, 399 F.3d
1010, anended, 408 F.3d 1127 (9th Gr. 2005) (holding statenents
in detective's interview with six-year-old were testinonial);
T.P. v. State, 911 So.2d 1117 (Ala. Crim App. 2004) (hol ding
child s statenents to sheriff’s investigator and social worKker
were testinmonial); Blanton v. State, 880 S.2d 798 (Fla. D st.

Ct. App. 2004) (noting that the state conceded the child' s
audi ot ape statenent to police investigator was testinonial).

12



Courts fromother jurisdictions which have considered this
issue are divided in their conclusions. The suprene courts in
Oregon and Maryl and have anal yzed this issue and determ ned that
guestioning by social workers, at the behest of the police,
constitutes police interrogation and that, therefore, the
Confrontation Cl ause bars the testinony. Specifically, in State
v. Mack, 101 P.3d 349 (Or. 2004), a social worker acted at the
direction of the police when she interviewed a three-year-old
wi tness and the police videotaped the interview 101 P.3d at
349-50. The social worker explained that she primarily intended
the interviewto aid |l aw enforcenent in conpleting their
investigation. |d. at 350. The trial court found that the
soci al worker acted as an agent of the police and that the
social worker interviewed the child in a manner structured to
obtain information for the state’s use in prosecuting the
defendant. |d. The Oregon Suprene Court recognized this as the
functional equivalent of police interrogation and thus found
that the statenments were testinonial. 1d. at 354. W agree
with this outcone. An application of Crawford s concerns
regardi ng the extent of governnent involvenent and the purpose
of the questioning yields only one result - the social worker

functioned as an agent of the police.

Simlarly, in State v. Snowden, 867 A 2d 314 (M. 2005),

the police asked a social worker who specialized in sexual abuse

13



to interviewthree child victinms. 1d. at 316. The soci al

wor ker began the interview with a police report in hand; a
detective was present during the interview, and the children
were aware of the detective's presence. |d. at 326, 327. The
trial court found, “the children were interviewed for the
express purpose of developing testinony . . . in a sexual abuse
trial.” 1d. at 326. The Maryland Supreme Court held that these
ci rcunst ances rendered the interview functionally equivalent to
formal police questioning.?® Id. at 325. Again, we agree with

this result.

° The Maryl and court reached its conclusion by applying a
different test for determ ning whether or not there was a police
interrogation than that set forth in Crawford. Specifically,
they held, “if a statenent is nmade under such circunstances that
woul d | ead an objective person to believe that statenments nade
in response to governnment interrogation |ater would be used at
trial, the adm ssion of those statenents nust be conditioned
upon Crawford’'s requirenents of unavailability and a prior
opportunity to cross-examne.” State v. Snowden, 867 A 2d 314,
330 (Md. 2005). A close reading of Crawford, however, suggests
that it is appropriate to first determ ne, based on the

ci rcunst ances of the encounter, whether there was a police
interrogation. This determ nation would include an anal ysis of
whet her and to what extent governnent officials were involved in
produci ng the statenents and whether their purpose was to
develop testinony for trial. |If it is determned that there was
no police interrogation, then Ctrawford instructs that the
hearsay statenment should be further evaluated to anal yze whet her
the statenent falls into the “core class” of statenents which
may be testinonial under certain circunmstances — such as
statenments an objective wtness would reasonably believe woul d
be available for use at a later trial. See infra section 1B
Separating Crawford’ s explicit holding with respect to police
interrogation fromits dicta regarding the core cl ass of
possi bl e testinonial statenments follows the structure and
reasoni ng of Crawford.

14



In addition, courts which have anal yzed the police
interrogation issue in ternms of questioning by doctors have
reached the opposite conclusion, reasoning that a doctor is
questioning the child for the purpose of providing a diagnosis
and treatnment, rather than eliciting the child s testinony for

trial. See State v. Krasky, 696 N W2d 816 (Mnn. Ct. App.

2005) (holding that statenents nade by a child victimto a

medi cal professional are not testinonial if the circunstances
under which the statenents were made woul d not | ead the child,
or a reasonable child of her age, to believe that the statenents

woul d be available for use at a later trial) cert. granted,

(Mnn. Aug. 16, 2005); State v. T.T., 815 N.E. 2d 789 (IIl. App.

Ct. 2004) (holding that statenents a child victimnmade to a
physi ci an descri bing the cause of synptons or pain or the
general character of the assault were not testinonial in

nature); State v. Vaught, 682 N. W2d 284 (Neb. 2004) (holding

that a statenment a child victimnade to a physician, which was
properly admtted under the nedical diagnosis or treatnent

exception, was not testinonial); People v. Geno, 683 N W2d 687

(Mch. C. App. 2004), cert. denied, 688 N.W2d 829 (Mch. 2004)
(holding a child s response to an interviewer who was not a
gover nnment enpl oyee was not testinonial).

Al t hough each factual situation nmust be judged on its own

nmerits, the facts of this case are nore |like those in the cases

15



where courts found a child s statenents to a doctor to be non-
testinmonial. As the doctor testified at trial, his purpose in
questioning the child was to determ ne whether the child would
“say sonething that could help [the nedical personnel]

under stand what the potential injuries were.” The child' s
responses hel ped the doctor devel op his opinion regarding

whet her a sexual assault had occurred and how best to treat the
child. Thus, rather than being an agent of the police, the
doctor’s job involved identifying and treating sexual abuse.
The fact that the doctor was a nenber of a child protection team
does not, in and of itself, make hima governnent offici al
absent a nore direct and controlling police presence, such as

the presence denonstrated in Mack, 101 P.3d 349 (O. 2004), and

Snowden, 867 A . 2d 314 (Md. 2005). 1In fact, the police officer
in the instant case testified that she was not involved in the
medi cal exam nation or in the roomwhen the doctor perforned the
exam nati on

Mor eover, even though the trial court anal yzed the issue
under the Rules of Evidence and not under Crawford, the sane
factors that led the trial court to rule that the child s
statenents to the doctor were adm ssible as statenments nade for
t he purpose of nedical diagnosis and treatnment under CRE 803(4)
are hel pful to our determnation that the doctor did not purport

to develop testinony for trial but rather intended to gather

16



information in order to reach a nedical diagnosis.
Specifically, the trial court found that “a doctor making a
di agnosi s of sexual penetration would need a history to rule out
ot her causes for the perianal bruising and redness. Once the
doctor |earned that JWhad been hurt by a penis, he could
reasonably formthe opinion that the bruising was caused by
sexual penetration.”

In addition, even though the trial court analyzed the issue
under the Rules of Evidence, the trial court carefully
di stingui shed between those aspects of the exam nation which
were diagnostic in nature and those aspects which could arguably
be | abel ed investigatory. Thus, the trial court noted that the
child s statenents specifically referring to Vigil by name were
not adm ssi bl e under CRE 803(4) because the identity of the male
who penetrated the child was immterial to the doctor’s opinion.

In sum we hold that the doctor’s questioning of the child
during the course of the nedical exam nation did not constitute
t he functional equivalent of police interrogation. The doctor
was not a governnent official who produced the child's
statenments with a purpose of devel oping testinony for trial, nor
was the police officer involved in producing the statenents with
a purpose of developing testinony for trial. Accordingly, we
conclude that, under Crawmford’s explicit guidance, the childs

statenents to the doctor are not testinonial evidence.
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B. The bjective Wtness Test

Even though the child s statenents were not the product of
police interrogation and therefore are not clearly testinonial
according to Crawford, we nust al so determ ne whet her the
child s statenents fall into one of the three fornul ations of
the “core class” of testinonial statenents at which the
Confrontation Cl ause was directed and are therefore testinonial.
Crawford, 541 U S. 36, 51-52 (2004). 1In this regard, Vigi
argues that these statenents are testinonial because the child
made the statenents to the doctor under circunstances which
woul d have | ed an objective witness reasonably to believe that
the statenments would be available for use at a later trial. |d.
at 52. In addition, Vigil argues that the phrase “objective
W t ness” nust be defined as an objectively reasonabl e adul t
observer educated in the law. The People disagree with this
construction and argue that the phrase “objective wtness”
shoul d be defined as an objectively reasonable person in the
position of the declarant.

Based on our reading of Crawford and our review of other
courts deciding this issue, we hold that the “objective wtness”
| anguage in Ctawford refers to an objectively reasonabl e person
in the declarant’s position. Applying this test to the instant

case, we determi ne that an objectively reasonable person in the
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declarant’s position would not have believed that his statenents
to the doctor would be available for use at a later trial.

We first discuss our holding that the term “reasonabl e,
objective witness” refers to an objectively reasonable person in
the declarant’s position. This holding is consistent with the
Crawford majority’s reference identifying a hearsay statenent

fromDutton v. Evans, 400 U. S. 74 (1970), as non-testinonial.

Crawford, 541 U S. at 58. In Dutton, the declarant was the
def endant’ s co-conspirator, and he nmade a statenent to his cel
mat e bl am ng the defendant for his predicanent. 400 U. S. at 87-
89. The Suprene Court characterized this statenent as

spont aneous and agai nst penal interest. [|d. at 89. If the
Crawford Court had intended the objective witness test to be
applied fromthe perspective of an objectively reasonabl e
observer educated in the law,® the Crawford Court woul d have

| abel ed the co-conspirator’s statenent “testinonial.” However
by | abeling the statenment non-testinonial, Crawford directs us
to apply the objective witness test fromthe perspective of an

obj ectively reasonabl e person in the declarant’s position.’

® An objectively reasonabl e observer educated in the |aw ni ght
have foreseen the prosecution using the co-conspirator’s
statenment against interest in court.

"In labeling the statenent non-testinonial, the Supreme Court
inplied that an objectively reasonable person in the declarant’s
position woul d not have foreseen the prosecution using his
statenment in court because, if he had, he woul d not have nade
the self-incrimnatory statenent.

19



In addition, we are m ndful of the concern expressed in
Crawford to safeguard an accused’ s confrontation right. Like
the United States Tenth G rcuit Court of Appeals in United

States v. Summers, 414 F.3d 1287 (10th G r. 2005), however, we

believe that an objective test focusing on the reasonabl e
expectations of a person in the declarant’s position under the
circunst ances of the case nost adequately safeguards the
accused’'s confrontation right and nost closely reflects the
concerns underpinning the Sixth Arendnent. Sunmers, 414 F.3d at

1302; See Richard D. Friedman, Confrontation: The Search for

Basic Principles, 86 Geo. L.J. 1011, 1040-43 (1998). This is

because the “common nucl eus” shared by the Supreme Court’s three
formul ations of testinonial evidence, Crawford, 541 U S. at 52,
centers upon the declarant’s reasonabl e expectations. Summers,
414 F.3d at 1302. Thus, as noted by the Tenth Crcuit, *“it is

t he reasonabl e expectation that a statenent may be | ater used at
trial that distinguishes the flippant remark, proffered

to a casual acquaintance, fromthe true testinonial statenent.”
ld. (citing Ctawford 541 U. S. at 51). Accordingly, we find the
holding in Sumers — nanely that “a statenent is testinonial if
a reasonabl e person in the position of the declarant woul d
objectively foresee that his statenent m ght be used in the
investigation or prosecution of a crime” — persuasive. |d. W

al so find persuasive the nunerous other courts which have held
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i kewi se. See United States v. Saget, 377 F.3d 223, 228 (2d Cr

2004) (“Crawford at |east suggests that the determ native factor
in determ ning whether a declarant bears testinony is the
decl arant’ s awareness or expectation that his or her statenents

may | ater be used at trial.”); United States v. Croner, 389 F. 3d

662, 675 (6th GCr. 2004) (“The proper inquiry, then, is whether
the declarant intends to bear testinony against the accused.
That intent, in turn, nmay be determ ned by querying whether a
reasonabl e person in the declarant’s position would anticipate
his statenent being used agai nst the accused in investigating

and prosecuting the crine.”); State v. Henbertt, 696 N W2d 473,

482 (Neb. 2005) (“[T]he determ native factor in determning
whet her a declarant bears testinony is the declarant’s awareness
or expectation that his or her statenents may |l ater be used at a

trial.”); State v. Davis, 613 S.E 2d 760, 779 (S.C. C. App.

2005) (inquiring whether a reasonabl e speaker in the declarant’s
position would believe the statenments woul d be avail able for use
at a later trial).

Further, we note with approval the formulation of the
objective witness test that our court of appeals stated in

People v. Sharp, --- P.3d ---, 2005 W. 2877807, at *5 (Col o.

App. Nov. 3, 2005) (“[T]he test in determ ning whether the

child s statenent is testinonial depends on whether an objective
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person in the child s position would believe her statenents
woul d | ead to punishnent of defendant.”).

Based upon our review of these cases, an assessnent of
whet her or not a reasonable person in the position of the
decl arant woul d believe a statenment woul d be avail able for use
at a later trial involves an analysis of the expectations of a
reasonabl e person in the position of the declarant.
Expectati ons derive fromcircunstances, and, anong ot her
circunstances, a person’s age is a pertinent characteristic for

anal ysis. See Lagunas v. State, --- S.W3d ---, 2005 W. 2043678

(Tex. App. Aug. 26, 2005) (considering child declarant’s age as
a circunstance relevant to the inquiry of whether the child s
statenent constituted testinonial evidence); State v.

Scacchetti, 690 NW2d 393 (Mnn. C. App. 2005) (holding that
adm ssion of a three-year-old victims out-of-court statenents
made to an exam ni ng physician did not violate the defendant's
right of confrontation where the circunstances surrounding the
statenents would not | ead "a reasonable child of her age to have

t hat expectation"”) cert. granted (Mnn. March 29, 2005). O her

factors for consideration may include whether an objectively
reasonabl e child woul d be aware of governnent invol venent and
whet her an objectively reasonable child would be aware that the

def endant faces the possibility of crimnal punishnment.
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Turning now to the application of the objective wtness
test to the statenents the child made to the doctor, we anal yze
the circunmstances surroundi ng the statenents to determ ne
whet her an objective witness in the position of the child would
believe that his statenments would be used at trial. W hold
that no objective witness in the position of the child would
believe that his statements to the doctor woul d be used at
trial. Rather, an objective seven-year-old child would
reasonably be interested in feeling better and would intend his
statenents to describe the source of his pain and his synptons.
In addition, an objectively reasonabl e seven-year-old child
woul d expect that a doctor would use his statenments to make him
feel better and to formul ate a nedi cal diagnosis. He would not
foresee the statenents being used in a later trial.

Thus, fromthe perspective of an objective witness in the
child s position, it would be reasonable to assune that this
exam nation was only for the purpose of nedical diagnosis, and
not related to the crimnal prosecution. No police officer was

present at the tinme of the exam nation, nor was the exam nation

23



conducted at the police departnent. The child, the doctor, and

the child s nother were present in the exanination room?
Accordingly, we reverse the court of appeals and concl ude

that the child s statenents to the doctor were not testinonial.

C. Adm ssion of the Child s Non-Testinpnial Statenents to the
Doct or under the Federal Confrontation C ause

In People v. Conpan, we held that “the constitutionality of

non-testinonial statenments is controlled by the federal
confrontation clause as set forth in Roberts.” 121 P.3d 876,

882 (Col o. 2005) (discussing Ghio v. Roberts, 448 U. S. 56, 66

(1980)). Since we find that the child s statenents to the
doctor are non-testinonial, we nust next apply Roberts. To
satisfy the Roberts test, the child s statenents nust bear
sufficient indicia of reliability by falling within a “firmy
root ed hearsay exception” or bearing “particul ari zed guarant ees
of trustworthiness.” Roberts, 448 U.S. at 66. A statenent nmade
for the purpose of nedical diagnosis or treatnent qualifies as a

firmy rooted exception to the hearsay rule. VWite v. Illinois,

502 U. S. 346, 356 n.8 (1992). Wiere a firmy rooted hearsay

exception is at issue, reliability is inplied and it is not

8 W enphasize that the objective wtness test involves an

anal ysis separate fromand in addition to the police
interrogation test. For exanple, if a child makes a statenent
to a governnent agent as part of a police interrogation, his
statenent is testinonial irrespective of the child s
expectations regardi ng whether the statement will be avail able
for use at a later trial. See supra note 4.
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necessary for the declarant to be unavailable. 1d. at 354-57

(citing, inter alia, United States v. Inadi, 475 U S. 387, 394-

99 (1986)).

Vigil argues that the prosecution failed to neet its burden
of proving that the child s statenments to the doctor satisfied
the hearsay exception for statenments made for purposes of
nmedi cal diagnosis or treatnment. Specifically, Vigil inplies
that the prosecution had a burden to support the child s
statenents to the doctor through sone independent denonstration
of trustworthiness. W conclude otherw se.

Col orado Rul e of Evidence 803(4) excepts fromthe hearsay
rule “statenents made for purposes of nedical diagnosis or
treat nent and descri bing nmedical history, or past or present
synptons, pain, or sensations, or the inception or general
character of the cause or external source thereof insofar as
reasonably pertinent to diagnosis or treatnent.” CRE 803(4)
(2005). The exception includes a party’s statenent to a non-
treating physician for purposes of diagnosis in connection with

pending crimnal litigation. King v. People, 785 P.2d 596, 602

(Colo. 1990). It is not necessary for the proponent of hearsay
to offer an independent denonstration of trustworthiness. |1d.
Under the rule, once the proponent establishes that the
statenents were nade to a physician for purposes of diagnosis or

treatnment, that the statenments were reasonably pertinent to
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di agnosis or treatnment, and that the physician relied on the
statenents in reaching an expert opinion, then the statenents
qualify for adm ssion without regard to an i ndependent
denonstration of trustworthiness. [|d. at 603.

Inits witten order, the trial court found all the facts
necessary to admt the child s statenents to the doctor as
statenents nmade for purposes of nedical diagnosis or treatnent.
Those facts include the follow ng: the child s nother and the
police officer took the child to the doctor so that he could
of fer a diagnosis regarding whether the child was sexual ly
assaul ted; the statenents regarding the history as to where the
child was hurt were reasonably pertinent to diagnosing the cause
of the child s bruising and redness; the doctor relied on the
statenents in reaching the opinion that the child had been hurt
by a penis. Therefore, the trial court properly found that the
hi story the doctor elicited fromthe child was adm ssi bl e under
CRE 803(4) and that the People provided an adequate foundati on.

Accordi ngly, we conclude that the child s statenments for
pur poses of mnedical diagnosis and treatnent bore sufficient
indicia of reliability. Adm ssion of these statenents did not
violate Vigil's federal constitutional right to confront the

W t nesses agai nst him
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D. Adm ssion of the Child s Non-Testinpnial Statenents to the
Doct or under the Col orado Confrontation C ause

Next, we nust determ ne whether the adm ssion of the
child s non-testinonial statenments to the doctor offended the
Col orado Confrontation C ause. The test announced in People v.
Denent, 661 P.2d 675 (Colo. 1983), controls this inquiry.

Peopl e v. Conpan, 121 P.3d 876, 885 (Colo. 2005). To admt non-

testinoni al evidence when the defendant has not had a prior
opportunity for cross-exam nation, the prosecution nust show
that the declarant is unavail able and the statenent bears
sufficient indicia of reliability. Denent, 661 P.2d at 679-81

(citing Roberts, 448 U.S. at 65); see Conpan, 121 P.3d at 885

(applying the unavailability prong, but declining to consider
whet her unavailability is still required under the state
constitution).

The child s statenents to the doctor satisfy the Denent
test. Neither party disputes the trial court’s ruling that the
child was inconpetent to testify and consequently unavail abl e at
trial. In the preceding section we determned that the child's
statenents to the doctor fell within a firmy rooted exception
to the hearsay rule, statenents for purposes of nedica

di agnosis or treatnment, CRE 803(4). Accordingly, adm ssion of
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the child s statenents to the doctor did not violate Vigil’s
state constitutional right to confront the w tnesses agai nst
hi m

2. The Child' s Statenents to the Father
and the Father’'s Friend

Vigil argues the child s statenents to his father and his
father’s friend are testinonial and, therefore, the trial court
violated his federal constitutional right to confrontation
because he did not have a prior opportunity to cross-exam ne the
child. To address this argunent, we nust determ ne whether the
child s excited utterances to the father and the father’s friend
are testinonial statenents.

A. The Child s Statenents to his Father and his Father’s
Friend Are Not Testi noni al

Under the explicit guidance of Crawford v. WAshi ngton, the

child s statenments to his father and his father’s friend do not
constitute testinonial evidence because the child did not make
the statenents at a prelimnary hearing, before a grand jury, at
a former trial, or during a police interrogation. 541 U S. 36,
68 (2004). The facts do not suggest that any governnent
officials were involved when the child made the statenments to
his father and his father’s friend; thus, we need not further
exam ne whether the situation presented the dangers of police

i nterrogation.
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Next, we exam ne the child s statenents under Crawford’s
other three fornulations of potentially testinonial evidence.
541 U. S. at 51-52. Like the statenents to the doctor, the
child' s statenents to his father and his father’s friend clearly
do not fall within the first two fornulations of testinonial
evidence. The child did not make the statenents to his father
and his father’s friend ex parte, in an affidavit, a custodi al
exam nation, prior testinony that Vigil was unable to cross-
exam ne, or a pretrial statenment that the child would reasonably
expect to be used prosecutorially. The statenents were not
formal extrajudicial statenents nade in an affidavit, a
deposition, prior testinony, or a confession.

Finally, we analyze the statenents under the third
formulation in an effort to determ ne whet her an objectively
reasonable witness in the child s position would believe that
his statenment would be used at a later trial. Wen the child
made these statenents, he was at honme speaking informally to his
father and his father’s friend. An objectively reasonable
seven-year-ol d boy woul d nake statenents expressing pain and
expl ai ni ng what had happened with an interest in seeking confort
and help. The facts do not indicate the child was nmaking these
statenents in an attenpt to develop testinony for trial

Simlarly, nothing in the circunstances surroundi ng the

maki ng of the statenents woul d suggest that the child s father
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or the child' s father’s friend were questioning the boy with a
vi ew toward devel opi ng testinony. To an obj ectively reasonabl e
seven-year-old child, it would appear that the child s father
and the father’s friend were interested in | earning what
happened, determ ning whether the child was hurt, and conforting
the child. An objectively reasonable seven-year-old child would
foresee his father and his father’s friend using his statenents
to confort and protect him

In sum since the child s statenents were not nmade under
ci rcunst ances which would | ead an objectively reasonabl e seven-
year-old boy to believe that his statenments would be avail abl e
for use at a later trial, the child s statenents are not

testinonial. People v. Conpan, 121 P.3d 876, 880-81 (Col o.

2005) (holding that a victinm s excited utterances were non-
testinonial where the victimwas speaking informally to her

friend); See Purvis v. State, 829 N E. 2d 572, 579 (Ind. C. App.

2005) (holding that a ten-year-old victinms excited utterances
were non-testinonial where the victimmade the statenents in
response to his nother’s boyfriend s questions posed i medi ately

after the sexual abuse occurred); Horton v. Allen, 370 F.3d 75,

84 (1st Cr. 2004) (finding that, where the declarant nade
statenents during a private conversation between private

i ndi vidual s, the declarant did not nake the statements under
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circunstances in which an objective person would reasonably
believe that the statenment would be available for use at a later
trial).

B. Adm ssion of the Child s Non-Testinonial Statenents to the
Fat her and the Father’s Friend under the Federal Confrontation
Cl ause

Because the child' s statenents to his father and his
father’s friend are non-testinonial, we nust assess whether the
statenents bear sufficient indicia of reliability to satisfy the

federal Confrontation C ause. Conpan, 121 P.3d at 882 (citing

Chio v. Roberts, 448 U S. 56, 66 (1980)). As discussed above, a

hearsay statenment that falls within a firmy rooted exception

satisfies this test. 1d. An excited utterance is a firmy

rooted hearsay exception. Wite v. Illinois, 502 U S. 346, 356-

57 n.8 (1992). Wiere an excited utterance is at issue,
reliability is inplied and it is not necessary for the decl arant
to be unavailable. 1d. at 354-57 (citing, inter alia, United

States v. Inadi, 475 U S. 387, 394-99 (1986)).

Vigil does not contest the trial court’s determ nation that
the child s statenents to his father and his father’s friend
constitute excited utterances. Therefore, we conclude that the
child s excited utterances bore sufficient indicia of
reliability and that adm ssion of these statenents did not
violate Vigil's federal constitutional right to confront the

W t nesses agai nst him
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C. Admi ssion of the Child s Non-Testi nonial Statenments to
the Father and the Father’'s Friend under the Col orado
Confrontati on C ause
Next, we nust determ ne whether the adm ssion of the

child s non-testinonial statenents to his father and his

father’s friend offended the Col orado Confrontati on C ause. As

stated above, the test announced in People v. Denent, 661 P.2d

675 (Col o. 1983), controls this inquiry. Conpan, 121 P.3d at
885. To admt non-testinonial evidence when the defendant has
not had a prior opportunity for cross-exam nation, the
prosecution must show that the declarant is unavail able and the
statenent bears sufficient indicia of reliability. Denent, 661
P.2d at 679-81.

The child s statenents to his father and his father’s
friend satisfy the Denent test because the child was unavail abl e
to testify and the statenents fell within a firmy rooted
exception to the hearsay rule, the excited utterance exception,
CRE 803(2). Accordingly, adm ssion of the child s statenents to
his father and his father’s friend did not violate Vigil’ s state
constitutional right to confront the w tnesses against him

[11. Adm ssion of the Child s Testinonial Statenments in the
Vi deot aped Police Interview

The Peopl e argue that the court of appeals erred in holding
that adm ssion of the child s testinonial statenents in the

vi deot aped police interview was not harnl ess beyond a reasonabl e
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doubt. We begin our analysis by determ ning under which
standard we review the trial court’s constitutional error.
Two types of constitutional error exist, structural error

and trial error. People v. Mller, 113 P.3d 743, 749 (Col o.

2005); Neder v. United States, 527 U. S. 1, 8-9 (1999).

Structural errors are “defects affecting the framework within
which the trial proceeds,” and they require automatic reversal.
Id. (quoting Neder, 527 U.S. at 8). Trial errors are “errors in
the trial process itself,” and reviewing courts may apply either
harm ess error or plain error analysis. Mller, 113 P.3d at 749
(citing Neder, 527 U.S. at 8-9). Wen a defendant alleges a
trial error, we review the error under the harnl ess beyond a
reasonabl e doubt standard if the defendant preserved his claim
for review by raising a contenporaneous objection. Mller, 113

P.3d at 745; see People v. Fry, 92 P.3d 970, 973 (Col o. 2004)

(review ng the erroneous adm ssion of testinonial evidence under
the harm ess beyond a reasonabl e doubt standard where at trial
t he def endant had objected on Confrontation Cl ause grounds).
When a defendant who failed to raise a contenporaneous objection
alleges a trial error, we apply the plain error standard of
review Mller, 113 P.3d at 745.

Confrontation Clause violations are trial errors. Fry, 92

P.3d at 980. At trial Vigil did not argue that adm ssion of the

vi deotaped interview violated his rights under the Confrontation
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Clause. People v. Vigil, 104 P.3d 258, 263 (Col o. App. 2004).

Therefore, we review admi ssion of the videotape for plain error.®
Plain error review addresses obvi ous and substantial error, and

t he def endant bears the burden of persuasion. Mller, 113 P.3d

at 750; United States v. O ano, 507 U. S. 725, 734 (1993).

Errors that so underm ne the fundanental fairness of the trial

° Many other courts have applied the plain error standard of
review where at trial the defendant failed to object on
Confrontation C ause grounds. See United States v. Logan, 419
F.3d 172, 177 (2d Gr. 2005) (reviewng the trial court’s
decision for plain error where the defendant objected to the
adm ssion of testinonial statenents on hearsay grounds but did
not raise a Sixth Amendnent objection at trial); United States
v. Sol onon, 399 F.3d 1231, 1237-38 (10th C r. 2005) (concl uding,
where the defendant failed to object to the adm ssion of
testinoni al evidence on Confrontation C ause grounds but did

obj ect on hearsay grounds, that “where a Confrontation C ause
objection is not explicitly made below we will not address the
constitutional issue in the absence of a conclusion that it was
plain error for the district court to fail to raise the
constitutional error sua sponte”) (internal quotation omtted);
Collins v. State, 884 A 2d 181, 193-94 (Md. Ct. Spec. App. 2005)
(finding that the defendant did not preserve his Confrontation
Clause claimfor review where defendant objected at trial that
the vi deotaped testinony of a child sexual assault victimdid
not neet the particularized guarantees of trustworthiness
required by the state’'s “tender years” hearsay exception);
United States v. Kappell, 418 F.3d 550, 554 (6th Gr. 2005)
(“Since [the defendant] did not raise a Confrontation C ause
argunent in the district court, we review the issue (even though
it is constitutional) for plain error.”); United States v.

Hol nes, 406 F.3d 337, 347 (5th Gr. 2005) (review ng defendant’s
Confrontation Cl ause claimfor plain error where the defendant
did not object to the adm ssion of co-conspirator’s deposition
testinmony at trial); State v. Gonez, 163 S.W3d 632, 645 (Tenn.
2005) (applying plain error reviewto a defendant’s
Confrontation C ause claimwhere the defendant failed to
preserve the issue bel ow).
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as to cast serious doubt on the reliability of the judgnment of
conviction constitute plain error. Id.

In this case, the People presented the follow ng evidence
whi ch provided the jury a basis, apart fromthe videotaped
statenent, for finding Vigil guilty of sexual assault on a
child: 1) the child s father saw Vigil and the child in a
position that strongly suggested sexual assault; 2) the child
made accusatory statenents to his father, describing how Vigi
hurt him and nade statenents to both his father and his
father’s friend describing where he was hurt; 3) after fleeing
the child s father’s honme, Vigil told the police officer, “I
done a bad thing” and then stabbed hinself in the throat and
chest; 4) at the hospital Vigil told energency room personnel
that he wanted to die and that he “did a bad thing”; 5) the
child told the doctor that someone had hurt himand described
how it felt when he was hurt; 6) after examning the child, the
doctor concluded that the history and physical examwere
consistent with attenpted anal intercourse; 7) the serology |ab
found a | arge anmount of spermatozoa on the anal swab that the
doctor took when he exam ned the child.

The court of appeals noted that the defense inpeached the
testinmony of the father and the father’s friend with evidence
t he nen had been drinking al cohol and that Vigil’'s statements to

the police and nedical personnel were not inconsistent wth the
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defense’s theory that no conpl eted act of sexual assault
occurred. Vigil, 104 P.3d at 264. However, the videotape was
not the only evidence which refuted the defense’s theory. For
exanpl e, the presence of spermatozoa on the anal swab and the
doctor’s testinony were inconsistent wwth the theory that no
conpl eted act of sexual assault occurred.

W find that, even without the child s videotaped
statenents, the jury had an anple basis for finding Vigil guilty
of sexual assault on a child; therefore, the error did not cast
serious doubt on the reliability of the judgment of conviction.
Accordingly, we hold that adm ssion of the videotaped police
interview did not constitute plain error.

| V. Voluntary Intoxication Jury Instruction

Vigil’s final argunent is that the trial court erred in
instructing the jury that “intoxication of the accused is not a
defense to a crimnal charge.” The court of appeals agreed with
this argunment. See Vigil, 104 P.3d at 267. W, however,

di sagree and uphold the trial court’s instruction.

The crim nal code provides that

[i]ntoxication of the accused is not a defense to a

crimnal charge . . . but in any prosecution for an

of fense, evidence of intoxication of the defendant may

be offered by the defendant when it is relevant to

negati ve the existence of a specific intent if such
intent is an elenent of the crine charged.
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§ 18-1-804(1), C.R'S. (2005).'° Under this provision, voluntary
intoxication is a defense to specific-intent crinmes, but not to

general -intent crinmes. See People v. Low, 732 P.2d 622, 628

(Col 0. 1987); People v. Aragon, 653 P.2d 715, 719 (Col o. 1982).

Thus, Vigil was entitled to an intoxication instruction only if
the | egi slature has designated sexual assault on a child as a
specific-intent crine.

This question requires us to resolve an anbiguity in the
code’ s delineation of the offense of sexual assault on a child.
The definition of the offense is found in two sections of the
code. Section 18-3-405(1), C R S. (2005), provides that “[a]ny
actor who know ngly subjects another not his or her spouse to
any sexual contact commts sexual assault on a child if the
victimis less than fifteen years of age and the actor is at
| east four years older than the victim” “Sexual contact” is
defined in section 18-3-401(4) as “the know ng touching of the
victimis intimate parts by the actor . . . if that sexua
contact is for the purposes of sexual arousal, gratification, or

abuse.”

1 The statutory provisions relevant to this portion of the
opi ni on have not changed in any way that is relevant to our
analysis fromthe date of the comm ssion of the offense
(February 2001) to the tine of this witing. Therefore, for
ease of reference, we cite to the 2005 edition of the crimnal
code rather than the 2001 edition.
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The anbiguity arises fromthe use of the words “know ngly”
and “knowi ng” in sections 18-3-405(1) and 18-3-401(4), which
i ndi cates that sexual assault on a child is a general-intent
crinme, and section 18-3-401(4)’s requirenent that the sexual
touchi ng be “for the purposes of sexual arousal, gratification,
or abuse,” which suggests that the offense requires specific
intent. Vigil argues, and the court of appeals agreed, that
section 18-3-401(4)’s use of the term*“for the purposes of”
denonstrates a legislative intent to nmake sexual assault on a
child a specific-intent crinme. Qur review of the code, however,
| eads us to the conclusion that sexual assault on a child is a
general -intent crine.

Qur primary task in construing a statute is to ascertain
and give effect to the legislature’s intent in pronulgating the

statute. People v. Schuett, 833 P.2d 44, 47 (Colo. 1992). \Wen

the statute is clear and unanbi guous on its face, we need not

| ook beyond the plain | anguage. Farnmers Ins. Exchange v. Bil

Boom Inc., 961 P.2d 465, 469-70 (Colo. 1998). However, where,
as is the case here, the statutory | anguage i s anbi guous, we nmay
| ook to other factors, including the underlying purpose of the

statute and its legislative history. People v. Yascavage, 101

P.3d 1090, 1093 (Col o. 2004).
In 1971, the CGeneral Assenbly enacted a conplete revision

of the crimnal code, drawing heavily fromthe recently drafted
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Model Penal Code. See People v. Hall, 999 P.2d 207, 216-17

(Col 0. 2000); Marianne Wesson, Mens Rea and the Col orado

Crimnal Code, 52 U Colo. L. Rev. 167, 172 (1981). At the tine

of the revision, the nental-state requirenents for crim nal
of fenses were defined by a wide array of anbi guous terns, such
as “general crimnal intent,” “mens rea,” “presuned intent,”

“malice,” “wllfulness,” and “scienter.” See Mdel Penal Code 8§

2.02 cnmt. (Oficial Draft and Revised Conmments 1985); Hall, 999
P.2d at 216-17. A primary goal of both the Mdel Penal Code and
the Colorado revision was to elimnate the confusion created by
these varied and anbi guous ternms. See Hall, 999 P.2d at 216-17.
To this end, the General Assenbly replaced these terns with four
“cul pabl e nental states”—+ntentionally, recklessly, know ngly,
and crimnally negligent—and provided a definition for each.
See § 18-1-501(3)-(6), (8), CRS. (2005)."

The code’s definitions of “intentionally” and “know ngly”
provide a strong basis for concluding that the General Assenbly
i ntended sexual assault on a child to be a general -intent crine.

The code provides that “[a]ll offenses defined in this code in

1 01n creating four nental states, the Col orado code
substantially follows the exanple of the Mdel Penal Code. One
not abl e difference between the two codes is that the Mdel Penal
Code uses the word “purpose” where the Col orado code uses
“intent.” See Wsson, supra, 52 U Colo. L. Rev. at 172.
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whi ch the nmental culpability requirenent is expressed as
‘“intentionally’ or ‘with intent’ are declared to be specific
intent offenses,” 8§ 18-1-501(5), C. R S. (2005), and that “[a]ll
offenses . . . in which the nental culpability requirenent is
expressed as ‘knowingly’ or ‘willfully are declared to be
general intent crines,” id. § 18-1-501(6). In light of these
definitions, it is reasonable to conclude that, in using the
word “knowi ngly” rather than “intentionally” in the definition
of sexual assault on a child, the General Assenbly intended this
of fense to be a general -intent one.

This conclusion finds support in the |legislative history of
the of fense, which reveals two efforts by the General Assenbly
to ensure that Col orado courts would treat sexual assault on a
child as a general -intent offense. The first effort occurred in
1977, when the General Assenbly inserted the word “know ngly”
into the definition of sexual assault on a child. See ch. 224,
sec. 18, 8§ 18-3-405, 1977 Col o. Sess. Laws 962. This change was
part of a broader legislative effort to ensure that crines which
were wel | -enbedded in Col orado | aw as general -intent crines
before the 1971 revision would continue to be treated as such by
the Colorado courts. Hearing on H B. 1654, sec. 18 Before the

House Judiciary Commttee, 51st Gen. Assem of Colo. (1977)
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(statenment of Gto O Moore, fornmer Chief Justice, Suprene Court
of Col orado) (audio recording) (hereinafter “Hearing on H B
1654") .

The |l egislation was pronpted in part by a decision of this
court holding that second-degree nmurder, which, after the 1971
revision, required that the offender act “intentionally” or
“Wth intent,” was a specific-intent crinme to which voluntary

i ntoxication was a defense. See People v. Cornelison, 192 Colo.

337, 340, 559 P.2d 1102, 1105 (1977). After this decision, the
CGeneral Assenbly substituted the word “know ngly” for
“intentionally” in the definitions of second-degree nmurder and
roughly two dozen other offenses. See ch. 224, 1977 Col o. Sess.
Laws pp. 959 et. seq. The Ceneral Assenbly also inserted the
word “knowi ngly” into the definitions of several offenses—
i ncl udi ng sexual assault and sexual assault on a chil d—ahose
definitions did not specify a nental -state requirenment. See ch.
224, sec. 15-18, 88 18-3-402-405, 1977 Colo. Sess. Laws 962.
The intended effect of the legislation was aptly sumrari zed by
testinony before the House Judiciary Commttee, where the
anmendnent was first proposed:

[1]f we use the word “intentionally” or “with intent,”

[] the legislature declares that statute to be a

specific-intent crinme and that renoves the debate as

to what the level of nental culpability is. Wen we

use the word “knowi ngly,” the anendnent says that the

| egi sl ature declared that statute to be a general -
intent crinme and again we renove the debate.

41



Hearing on H B. 1654 (statenent of Henry N eto, Assistant
District Attorney for Jefferson County, Colorado). Thus, in
inserting the word “knowi ngly” in the definition of the offense
of sexual assault on a child, the General Assenbly’ s purpose was
to make the of fense one of general intent.

In 1983, the CGeneral Assenbly again denonstrated its intent
to make sexual assault on a child a general-intent crine, this
time by anmending the definition of “sexual contact.” At the
time of this anmendnment, “sexual contact” was defined as “the

intentional touching of the victinms intimate parts .

See § 18-3-401(4), C R S. 1973, 1978 Repl. Vol. (enphasis

added). The 1983 anendnent substituted the word “know ngly” for
“intentional” in this definition. Ch. 198, sec. 1, § 18-3-
401(4), 1983 Colo. Sess. Laws 697.'%2 One of the sponsors of this
| egi sl ati on, Representative Kopel, described the purpose of the
amendnent to the House Judiciary Conmttee. See Hearing on H B
1101 Before the House Judiciary Commttee, 57th Gen. Assem of
Col o. (1983) (Statenent of Representative Kopel) (audio

recording) (hereinafter “House Hearing on H B. 1101").

12 By replacing the adjective “intentional” with the adverb
“know ngly,” the CGeneral Assenbly inadvertently nmade section 18-
3-401(4) grammtically incorrect. See ch. 198, sec. 1, § 18-3-
401(4), 1983 Col o. Sess. Laws 697 (defining sexual contact as
“the knowi ngly touching of the victimis intimate parts . . .
.”). The General Assenbly corrected this error in 1993 by
replacing “knowingly” with “knowing.” See Ch. 292, sec. 15, 8§
18- 3-401(4), 1993 Colo. Sess. Laws 1731.
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Represent ati ve Kopel expl ained that the amendnent was necessary
“because of a conflict that occurs in the statute on sexual
assault between the definition section and the crine section.”
Id. According to Representative Kopel, section 18-3-401(4)’s
use of the word “intentional” was inconsistent with the General

Assenbly’s 1977 effort to clarify that sexual assault is a

general -intent crinme. 1d; see also Hearing on H B. 1101 Before

the Senate Judiciary Conmttee, 57th Gen. Assem of Colo. (1983)
(Statenment of Representative Kopel) (audio recording).
Represent ati ve Kopel’'s proposed anendnent, which was |ater

signed into |law, was intended to reconcile the conflict by
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maki ng the definition of “sexual contact” consistent with the
general -intent nature of sexual offenses. House Hearing on H B
1101. 13

To summarize, the legislative history of the offense of
sexual assault on a child, as described above, denonstrates that
when the General Assenbly inserted the word “knowi ngly” into the
definition of the offense and the word “knowi ng” into the
definition of “sexual contact,” its intent was to provide a

ment al -state requi renent of general intent. Therefore, the

3 1'n describing the amendment to the House Conmittee,
Representati ve Kopel did not talk specifically about the offense
of sexual assault on a child. Instead, he described a

hypot heti cal case that concerned a man who touches a woman’s
buttocks on a public bus. At the tinme of the hearing, this
hypot heti cal fact pattern woul d apparently have fallen under the
definition of third-degree sexual assault, an offense that is
currently | abel ed “unl awful sexual contact.” See § 18-3-404,
C.R S (2005). The offense of third-degree sexual assault

prohi bited “sexual contact” in certain circunstances. See § 18-
3-404, C. R S. 1973, 1978 Repl. Vol. Thus, |ike the then-

exi sting and current versions of the crime of sexual assault on
a child, the description of third-degree sexual assault referred
to the definition of “sexual contact.” Noting that it is nore
difficult for the prosecution to prove specific intent than
general intent, Representative Kopel explained to the Commttee
that replacing “intentional” wth “know ng” would facilitate
prosecution of third-degree sexual assault. 1In light of the

| egislature’s 1977 effort to clarify that sexual assault on a
child is a general-intent crime, we are persuaded that the
Ceneral Assenbly was well aware that the anmendnent to the
definition of “sexual contact” nodified not only the offense of
t hird-degree sexual assault, but also the offense of sexual
assault on a child. See Farnmers Ins. Exchange v. Bill Boom
Inc., 961 P.2d 465, 470 (Colo. 1998) (observing that “the
textual context” and “the state of the law prior to the

| egislative enactnment” are relevant to determning | egislative
intent).
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trial court properly instructed the jury that the defense of
i ntoxi cation was not available to Vigil.

Before noving on, we find it necessary to address the
reasoni ng behind the court of appeals’ conclusion that sexual
assault on a child is a specific-intent crinme. The court based
its conclusion on | anguage fromtwo decisions of this court,

People v. West, 724 P.2d 623 (Col o. 1986), and People v. More,

877 P.2d 840 (Colo. 1994). In Wst, we considered a void-for-
vagueness challenge to the pre-1983 version of section 18-3-
401(4), which defined “sexual contact” as “the intentional
touching of the victinms intimate parts by the actor . . . if

t hat sexual contact can reasonably be construed as being for the
pur poses of sexual arousal, gratification, or abuse.” § 18-3-
401(4), C R S. (1978). The defendant argued that, in including
in the definition of “sexual contact” touching that “can
reasonably be construed as being for the purposes of sexual
arousal, gratification, or abuse,” the statute permtted a
defendant to be convicted of sexual assault on a child on |ess

t han proof beyond a reasonable doubt. West, 724 P.2d at 627.

We rejected this argunment, concluding that sexual contact was “a
specific intent type of crimnal conduct” and that the statute
requi red proof of the sexual purpose of the defendant’s conduct

beyond a reasonable doubt. Id. at 627-28.
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In a footnote to our opinion in Wst, we noted the 1983
anendnent’ s changing of the definition of sexual contact from
“the intentional touching of the victinms intimate parts” to
“the knowi ng touching of the victinis intimate parts.” See
West, 724 P.2d at 629 n.4 (enphasis added). Although the
amended version of the statute was not before us, we stated that
“we discern no basis in the 1983 anendnent to construe the term
‘can reasonably be construed’ in a manner different fromthe
construction adopted in this opinion.” 1d.

Six years later, in More, we construed the 1983 version of

section 18-3-401(4), and we revisited the statenents we nade in

West concerning that section. The defendant in More forced his

wife to sexually abuse their twelve-year-old daughter and was
found guilty of sexual assault on a child based on a conplicity
theory. 877 P.2d at 841-42. The defendant chall enged his
conviction, arguing that his wife did not have the cul pable
mental state required for the comm ssion of sexual assault on a
child and that, for this reason, he could not be convicted of
bei ng an acconplice to the crine. 1d. at 847. W rejected this
argunent, concluding that the defendant’s wife did act with the
requisite nental state, as she touched her daughter’s intimte
parts “for the purpose of [the defendant’s] sexual arousal or
gratification, or for his abuse of the child.” 1d. In comng

to this conclusion, we cited to West for the proposition that
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“the cul pable nental state required for the conmm ssion of sexual
assault on a child is knowi ng touching that is specifically
intended to be for the purposes of sexual arousal,
gratification, or abuse.” Id.

In neither West nor Moore did we address the question

presented by the instant case: whether voluntary intoxication is
a defense to the crine of sexual assault on a child. Moreover,

our statements in West and Moore regarding the nental state

requi red by section 18-3-401(4) were dicta, as they were not
essential to the holdings of the cases. In Wst, we reviewed a
convi ction under a previous version of section 18-3-401(4) that
defined “sexual contact” in ternms of “intentional touching,” and
only commented upon the 1983 version in a footnote. See \West,
724 P.2d at 629 n.4. In More, we considered whether acconplice
[tability could lie where the defendant forced his wife to
commt sexual assault. See More, 877 P.2d at 846. The
guestion of whether sexual assault on a child is a general- or
specific-intent crine was not before the court, as the defendant

did not offer an intoxication defense and his wi fe would have
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had the required nental state whether that nental state was
specific intent or general intent.?*

To the extent that West or Mdore could be read to inpose a

requi renent of specific intent for the offense of sexual assault
on a child, such a reading would be inconsistent with the clear
intent of the |legislature as we have described that intent
today. After today’s opinion, it should be clear that sexual
assault on a child is a general-intent crime to which voluntary
intoxication is not a defense.
V. Concl usion

For the reasons stated above, we reject the challenges to
Vigil’s conviction for sexual assault on a child. Regarding the
constitutional clains, we conclude first that Crawford does not
require Vigil to have had a prior opportunity to cross-exan ne
the child because the child s statenents to his father, his
father’s friend, and the doctor were not testinonial. Second,
we conclude that the statenents satisfied the requirenents of
Roberts and Denent. Therefore, adm ssion of the statenments did
not violate Vigil’'s right to confront w tnesses under the United

States and Col orado Constitutions.

14 Section 18-1-503(3), C. R S. (2005) provides that “[i]f acting
knowi ngly suffices to establish an elenent, that elenent also is
established if a person acts intentionally.” Because the court
concluded that the defendant’s wife acted intentionally, the
court had no reason to consider whether the statute required a
mental state of intentionally or know ngly.
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Concerning the child s testinonial statenents in the
vi deot aped police interview, Vigil did not object to their
adm ssion on Confrontation Cl ause grounds, and the trial court
did not coonmt plain error in admtting the testinoni al
statenments. Accordingly, the adm ssion of the child s
statenents fromthe videotaped police interview does not require
reversal

Finally, the trial court did not err by refusing to provide
the jury wwth a voluntary intoxication instruction because
sexual assault on a child is a general-intent crime to which
voluntary intoxication is not a defense.

Thus, we reverse in part and affirmin part the decision of
the court of appeals and reinstate Vigil’s conviction.
JUSTI CE BENDER concurs in part and dissents in part, and

JUSTI CE MARTI NEZ joins in the concurrence and di ssent.
JUSTI CE COATS specially concurs.
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JUSTI CE BENDER, concurring in part and dissenting in part.

The majority reverses the holding of the court of appeals,
hol ding, in part, that statenents the child made to the doctor
during the forensic exam nation were not testinonial and were
t herefore adm ssi bl e even though Vigil did not have the

opportunity to cross-examne the child. In Crawford v.

Washi ngton, the United States Suprene Court recognized several
formulations of the term*“testinonial.” 541 U S. 36 (2004).
Testinoni al statenents include statenments made when a person
acting for the governnent was involved in producing the
statement with the intent to develop testinony for trial. See
Id. at 56 n.7. Crawford inplied that testinonial statenents

al so include statenents made under circunstances that would | ead
an objective witness to reasonably believe that the statenent
woul d be available for use in a trial. |d. at 52. | believe
the child s statenents to the doctor were testinonial under both
of these constructions. Applying Ctawford’s test, the child' s
statenments to the doctor were testinonial because the |ead
police officer orchestrated the forensic exam nation which the
doctor perforned solely for the purpose of gathering evidence
for use at a later trial. Additionally, the majority nodifies
the third of Ctawford s three fornulations of the “core class”
of testinonial statenents by adding the words “in the position

of the declarant.” The majority’s test shifts the focus from an



obj ective appraisal of the circunstances surrounding the
guestioning to a declarant-centered inquiry and in so doing
contravenes Crawford’ s rationale that the historical concern of
the Confrontation Clause is to prohibit testinony w thout the
benefit of cross-exam nation which is produced with the
i nvol venent of governnent officers with an eye toward trial
Crawford, 541 U S. at 56, n.7. Thus, | would affirmthe ruling
of the court of appeals on this point, and | respectfully
di ssent as to Section Il.1 of the ngjority opinion and concur as
to the remai nder of the majority opinion.
The Functional Equival ent of Police Interrogation

As a prelimnary matter, | disagree with the majority’s
conclusion that a court nust first determ ne “whether there was
a police interrogation” and only after finding no police
interrogation anal yze whether the statenent falls into the “core
cl ass” of testinonial statenments. M. Op. at 14 n.5. Inits
attenpt to define “testinonial,” Crawford di scusses three
formul ations of the “core class” of testinonial statements and
declines to adopt a precise definition. Crawford, 541 U S. at
51-52. Next, Crawford recogni zes that “even under a narrow
standard,” the term“testinonial” enconpasses statenents taken
during police interrogations. |d. at 52. Thus, | conclude that
police interrogations do not exist as a separate class of

testinonial statements distinct fromthe fornul ati ons of the



“core class.” Instead, like ex parte testinony at a prelimnary
hearing, statenents taken during police interrogation are always
testinonial, even under the narrowest articulation of the “core
class” of testinonial statenents. Crawford’ s “core cl ass”

di scussion inforns the Court’s understanding of the term
“testinonial” throughout the opinion and underscores Crawford’ s
concern with governnental participation in the production of
testinmony for trial.

Al though | disagree with the distinction the majority draws
bet ween police interrogation and the “core class” of testinonial
statenents, | agree with the factors the majority applies to
determ ne whether a statenent is testinonial under the theory
that it constitutes the functional equivalent of police
interrogation. See Maj. Op. at 12 (discussing whether the
doctor’s questioning “constituted the functional equival ent of
police interrogation” and whether its purpose was “to devel op
testinmony for trial”). | disagree with the majority’s
application of these factors and would hold that the doctor’s
guestioning did constitute the functional equivalent of police
interrogation and that the doctor acted at the request of the
police with the primary purpose of examning the child to
preserve testinony for trial. Therefore, the statenents
elicited by the doctor were testinonial, and, pursuant to

Crawford, they could not be admtted without Vigil having the



opportunity to cross examne the child. Crawford, 541 U. S. 36,
68 (2004).

In ny view, the police officer was inextricably involved in
the doctor’s exam nation of the child and the circunstances
surroundi ng the exam nation show that its primary purpose was to
hel p the police gather evidence to prosecute M. Vigil. The
| ead investigating officer drove the child to the hospital and
assisted the nother in signing the child in and filling out the
hospi tal paperwork. Before the doctor conducted the forensic
exam this officer spoke with himabout the background of her
sexual assault investigation. At this tine, the police had
identified M. Vigil as a suspect and were working to build a
sexual assault case against him After providing the doctor
wi th the background of the case, this officer gave hima
Col orado Sexual Assault Evidence Collection Kit and asked the
doctor to examne the child. Upon conpletion of this forensic
exam the doctor imedi ately seal ed the exam and handed it to
the officer who imedi ately took it to the police station and
entered it into evidence. Hence, the circunstances surrounding
the forensic examnation inply direct police involvenent and
denonstrate that the purpose of the examwas to secure evidence
for the prosecution of M. Vigil.

The facts of this case al so denonstrate that the doctor

acted on behalf of the police when he adm nistered the forensic



exam and that he adm nistered it not for nedical treatnent, but
to preserve evidence in anticipation of a crimnal trial. The
doctor has a history of testifying as an expert w tness, having
appeared in hundreds of child sexual assault trials. On the
night of the incident, he nmet with the child to “performa
forensi c sexual abuse exam nation” to | ook for evidence of
sexual abuse. The doctor adm nistered the Col orado Sexual
Assault Evidence Collection Kit, a forensic examthat is
adm ni stered as standard protocol in cases of alleged sexual
abuse. The doctor testified that he adm nistered the exam “in
part [to find] physical corroboration [of the child s
statenents] as well as [to gather] |aboratory or forensic
evidence.” Specifically, the doctor adm nistered the examto
“test for the presence of senen, sperm and acid phosphatases or
ot her types of forensic evidence.” Black’s Law Dictionary
defines “forensic” as “[u]sed in or suitable to courts of |aw or

public debate.” Black’s Law Dictionary 578 (7'" ed. 1999). ne

purpose of this forensic examwas to detect and coll ect
spermazoa for the Col orado Bureau of Investigation to anal yze as
part of the police investigation. The doctor never net with or
exam ned the child after the night that he adm nistered the
forensic exam These facts denonstrate that the doctor’s
purpose in admnistering the forensic examwas not to treat the

child, but to gather and preserve evidence for trial and to help



the police conduct their crimnal investigation of M. Vigil.
That this was the purpose of the doctor’s examnation is
established by the trial court finding of fact that the doctor’s
“exam nation was for the purpose of establishing an expert
opi nion” and “not for treatnent purposes.”

The Eighth Crcuit Court of Appeals decision in United

States v. Bordeaux is instructive in this case. 400 F.3d 548

(8'" Gir. 2005). In Bordeaux, the court held that statenents a
child victimnmade to a forensic interviewer were testinonial,
citing “the formality of the questioning and the governnent
involvenent init.” 1d. at 556. The court reasoned that the
purpose of the forensic interview “was to collect information
for law enforcenent.” |d. The court added that even if the
statenents had sone nedical purpose, this “does not change the
fact that they were testinonial, because Crawford does not
indicate, and |l ogic does not dictate, that nulti-purpose
statenments cannot be testinonial.” Id.

In addition to conparing the facts of this case to cases
fromother jurisdictions, the majority points to two argunents
to support its conclusion that the statenents the child nade to
the doctor do not constitute the functional equivalent of police
interrogation. First, the majority suggests that admtting the

child s statenments would not violate M. Vigil' s right to

confrontati on because the trial court found the statenents



adm ssi bl e under the Col orado Rul es of Evi dence hearsay
exception for statenents nade for the purpose of nedical
di agnosis and treatnent. Second, the majority infers from

Crawford’s reference to White v. Illinois that the statenents

the child sexual assault victimnmade to police in Wite were

testinonial while the statenents she |ater nade to a doctor were
non-testinmonial. | find neither argunent persuasive.

The majority argues that the factors the trial court
considered in its medical diagnosis and treatnent hearsay
analysis are relevant to a Confrontation C ause analysis. Myj.
Op. at 16-17.' In ny view, this reasoning blurs the distinction
bet ween these two doctrines and m stakenly concl udes that the
forensic examwas for nedical purposes. One point Crawford
makes clear is that the Court’s fornmer reliance on a firmy
root ed hearsay exception justification to find Confrontation
Cl ause conpliance is no longer the rule. The Court expressly

di sm ssed this approach in Craw ord:

! The mmjority reasons that:
the sane factors that led the trial court to rule that
the child s statenents to the doctor were adm ssible
as statenents for the purpose of nedical diagnosis and
treat nent under CRE 803(4) are hel pful to our
determ nation that the doctor did not purport to
develop testinony for trial but rather intended to
gather information in order to reach a nedica
di agnosi s.

Maj . Op. at 16-17.



Were testinonial statenments are involved, we do not

think the Framers neant to | eave the Sixth Amendnent’s

protection to the vagaries of the rules of evidence.
Crawford, 541 U S. at 61. The Crawford Court added that the
necessity of the Confrontation Cl ause “does not evaporate when
testinmony happens to fall within sonme broad, nodern hearsay
exception, even if that exception m ght be justifiable in other
circumstances.” |d. at 56 n.7. Thus, the majority’s reliance
on the nedical diagnosis and treatnent hearsay doctrine appears
to contradict Crawford’ s express rejection of the firmy rooted
hear say exception approach to Confrontation C ause anal ysis.

In addition to conflicting with Ctawford, the majority’s
reliance on the trial court’s hearsay exception analysis results
in a conclusion at odds with the trial court’s express finding
that the doctor perfornmed the forensic exam nation for |aw
enforcenment rather than nmedical purposes. That court found that
the doctor was not “a treating physician” and that the doctor’s
exam was “not for treatnent purposes.” Rather, the doctor’s
“exam nation was for the purpose of establishing an expert
opinion.” The trial court’s conclusion that these statenents
wer e nonet hel ess adm ssi bl e pursuant to a hearsay exception is
not relevant to a Confrontation C ause analysis. The majority’s
reliance on the trial court’s hearsay anal ysis appears

unjustified.



Turning to the majority’s argunent concerning Wite v.

IIlinois, Crawford’ s inplication in a footnote that the child' s

statement to police in Wite was testinonial addressed neither
the question of whether that child s statenents to a treating
physi cian were testinonial nor whether the child s statenents to
police in the present case were testinmonial. See Maj. p. at 12
n.4. Hence, | disagree with the majority’ s reliance on

Crawford’s reference to White and with the concl usi ons the

majority draws regarding intentions of the Crawford court.

Because | conclude, as the trial court did, that the doctor
exam ned the child as part of the police investigation and with
t he purpose of preserving evidence and testinony for trial, the
statenents he elicited fromthe child were testinonial and
therefore not adm ssible w thout the accused having the
opportunity to cross exam ne the chil d-decl arant.

The Majority’s “Cbjective Wtness Test”

| also disagree with the majority’s application of the
third of the three fornmulations of the “core class” of
testinonial statenents discussed in Ctawford. To apply this
formul ation correctly, | suggest that it nust be understood in
the context of Crawford’s Confrontation C ause anal ysis.

The purpose of the Confrontation C ause reflects the
purpose of the Bill of R ghts generally: tolimt the power of

t he governnent when an individual’s liberty is at stake. See



Handi v. Runsfeld, 542 U. S. 507, 571, n.4 (2004) (Scalia, J.,

di ssenting) (noting that “the whol e point of the procedural
guarantees in the Bill of Rights is to limt the nethods by

whi ch the Governnment can determne facts that the citizen

di sputes and on which the citizen's liberty depends”). To
determ ne what governnental powers the C ause was neant to
curtail, Crawford traced the history of the Confrontation C ause
from Roman times through sixteenth century England and col oni al
Arerica to the First Congress of the United States which drafted
t he proposal that becane the Sixth Amendnment. Crawford, 541
US at 43-49. Cting Sir Walter Raleigh’s demand at his trial
“l et Cobham be here, let himspeak it. Call ny accuser before
nmy face,” the Court reasoned that “the principal evil at which
the Confrontation C ause was directed was . . . [the] use of ex
parte exam nations as evidence agai nst the accused.” Crawford,
541 U. S. at 50. The Court concluded that the founding fathers

i ntended the Confrontation Cl ause to secure the right of cross-
exam nation of w tnesses bearing testinonial evidence agai nst
the accused. 1d. at 51. The Confrontation C ause prohibits the
government fromintroduci ng testinony when the governnent
participates in sone way to produce testinmony with an eye toward
trial where the defendant does not have the opportunity to cross

exam ne the decl arant -w t ness.
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The majority’s interpretation of the third of Crawford’s
three formul ations of “testinonial” focuses on the
characteristics of the witness. This construction conflicts
wi th the fundanental purpose of the Bill of Rights which serves
to protect the rights of individuals when infringed upon by
governnmental action. Specifically, the Sixth Amendnent right of
confrontation protects the rights of the accused in the context
of acrimnal trial. Therefore, the nature of the right
protected by the Confrontation Cl ause does not turn on the
characteristics of the witness but on the action of the
governnment that orchestrates and produces trial testinmony in the
absence of cross-exam nation.

As noted, Crawford declined to define explicitly the term
“testimonial.” Crawford, 541 U S. at 68. “Testinony,”
according to Wgnore, is “[a]ny assertion, taken as the basis of
an inference to the existence of the matter assert ed.
whet her made in court or not.” 2 John H Wgnore, Evidence 8§
479 (Chadbourn rev. 1979) (enphasis in original). Crawford
concerns a subset of this general definition of testinony --
testinoni al evidence which the Confrontation Cl ause historically
intended to prohibit. The Crawford Court’s extensive discussion
of the history of the Confrontation Clause led it to recognize
certain statenents that are always testinonial under its use of

the termand others that always are not. For instance, ex parte

11



testinony at a prelimnary hearing, statenents taken during
interrogations by | aw enforcenent officers, and prior testinony
at a prelimnary hearing, before a grand jury, or at a formner
trial are testinonial under any fornulation of the term
Crawford, 541 U S. at 51, 68. Conversely, an “off-hand,
overheard remark” is not a statenent that the Franers intended
the Confrontation Cl ause to exclude. 1d. at 51.

But the Crawford Court did not limt its definition of the
term*“testinonial” to these formal categories of statenents.

Rat her, the Court recogni zed that “the unpardonable vice of the
Roberts test . . . [was] its denonstrated capacity to admt core
testinonial statenents that the Confrontation C ause plainly
meant to exclude.” 1d. at 62. Wile it held that the term
“testinonial” applies “at a mninuni to certain types of formal
statenents, the Court recognized three formul ations of what it
called the “core class” of testinonial statenments that broaden
this narrow standard to define the “C ause’ s coverage at various
l evel s of abstraction.” |d. at 52.

Al'l three fornul ati ons possess the common thread that runs
through this “core class” of testinonial statenents: a concern
with the “invol venent of governnment officers in the production
of testinony with an eye toward trial.” 1d. at 56 n.7. The
three fornmulations include: (1) “ex parte in-court testinony or

its functional equivalent -- that is, material such as

12



affidavits, custodial exam nations, prior testinony that the

def endant was unable to cross-examne, or simlar pretrial
statenents that declarants woul d reasonably expect to be used
prosecutorially"; (2) "extrajudicial statenments ... contained in
formalized testinonial materials, such as affidavits,
depositions, prior testinony, or confessions"; and (3)

"statenents that were made under circunstances which woul d | ead

an objective witness reasonably to believe that the statenent

woul d be available for use at a later trial." Crawford, 541

U S at 52 (internal citations omtted) (enphasis added).

Each of Crawford’ s three fornulations of the “core class”
of testinonial statements defines testinonial evidence “at
various |l evels of abstraction.” 1d. The second fornulation of
the “core class” includes specific categories of fornal
statenents that the Court recogni zed as testinonial under “even
a narrow standard.” 1d. The first and third formul ations of
the “core class” go beyond the formal testinonial naterials
listed in the second formulation. The first formnulation
broadens the “narrow standard” by including not only ex parte
testinmony, but statenents that are its “functional equivalent,”
and “simlar pretrial statenents” that objectively appear to
have a prosecutorial purpose. 1d. The third fornulation |ooks

to an objective appraisal of the circunstances surroundi ng the

gquestioning to determ ne whether a statenent is testinonial
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Under this fornmulation, a statenent is testinonial if it was
t aken under circunstances that, when viewed objectively,
indicate that the statenent would be “available for use at a
later trial.” Id.

The majority m sconstrues the third formulation of the
“core class” of testinonial statements. By referring to the
third fornmulation as “the objective witness test,” the majority
shifts the focus froman objective determ nation of whether the
ci rcunst ances surroundi ng the questioning indicate that the
statenents will be available for trial. Instead, use of the
phrase “the objective witness test” inplies a declarant-centered
approach to determ ne whether a statenent is testinonial. Based
upon this decl arant-centered approach, the nmajority discusses
whet her the objective witness “nust be defined as an objectively
reasonabl e adult observer educated in the [aw or “an
obj ectively reasonabl e person in the declarant’s position.” See
Maj. Op. at 18. The nmmjority reads the | anguage “reasonabl e,
obj ective witness” out of context to conclude that “the term
‘reasonabl e, objective witness’ refers to an objectively
reasonabl e person in the declarant’s position.” Id. This
addi tional | anguage changes the focus of the third fornul ation
of the “core class” of testinonial statenments from an objective

apprai sal of the circunstances of the questioning to focus

i nstead upon the expectations and cognitive abilities of the

14



actual witness in the case. This shift froman objective view
of the circunstances of the out-of-court questioning to the
cognitive abilities and subjective traits of the w tness,
contravenes the common thread of Crawford’s core cl ass of
testinoni al statenents which are produced with governnent
i nvol venent with an eye toward tri al

| find the reasoning of the Maryland Court of Appeals

consistent with Crawford’ s rationale and instructive. See State

v. Snowden, 867 A 2d 314, 329 (2005). That court interpreted
the third formul ation of the “core class” of testinonial
statenents to require an objective evaluation of the

circunst ances of the questioning and di sm ssed the “objective
person the age of the declarant” standard, reasoning that the
intentions underlying the questioning were relevant to the
anal ysis, not only what a wtness the victims age would
reasonably know or expect:

The formulations in Ctawford outlining what is
testinonial not only take into account the intentions
of the declarant, but also ook to the intentions of
the person eliciting the statenent. . . To allow the
prosecution to utilize statenents by a young child
made in an environnent and under circunstances in

whi ch the investigators clearly contenpl ated use of
the statenents at a later trial would create an
exception that we are not prepared to recognize.

Thus, we are satisfied that an objective test, using
an objective person, rather than an objective child of
that age, is the appropriate test for determ ning
whet her a statenent is testinonial in nature.

15



Id. Hence, the Snowden court recognized that the third of the
three fornmulations of the “core class” of testinonial statenents
is not neant to inquire about the nental capabilities or
under standing of the witness, but instead to eval uate
obj ectively the circunstances surroundi ng the questioning.

The majority’s reliance on Dutton illustrates a practi cal
problemw th introduci ng subjective elenents into what Crawford
envi sions as an objective test. See Maj. Op. at 19. The

maj ority concludes that an “objectively reasonabl e person in the

declarant’s position” in Dutton would not have foreseen the

prosecution using the statenent in court, while an “objectively

reasonabl e observer educated in the | aw m ght have foreseen”

this use. M. Op. at 19 n.6, 7 (enphasis added). Once

subj ective qualifying | anguage, such as “in the declarant’s
position,” or “educated in the law,” is introduced to this
formul ati on of testinonial evidence, as with any subjective
test, the lines becone difficult, if not inpossible to draw
uniformy. Different courts could enphasize different facts
about the witness to reach different conclusions regardi ng how
he m ght act. For instance, one court may enphasize a child' s
age and find, as the majority does, that the statenents of *an
obj ective seven-year-old” are not testinonial and another court
may enphasi ze his experience and reach the opposite concl usion.

Maj. Op. at 23. In contrast, an objective assessnment of the
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entire circunstances surrounding the questioning is consistent
with and supports the objective nature of the third fornul ation
of the “core class” of testinonial statenments recognized in
Crawford. This approach pronotes uniformty and is not subject
to the various interpretive choices avail abl e under the
majority’s “objective witness test” fornulation.

Returning to the “statenents that were nmade under
ci rcunstances that would | ead an objective wi tness reasonably to
believe that the statenment would be available for use at a |l ater
trial” formulation of the “core class” of testinonial
statenents, | conclude that an objective w tness woul d have
reasonably known that statenents made during a forensic exam
woul d be available later in a crimnal trial. The facts
denonstrate that the police brought the child to the doctor in a
police car, helped the child s nother sign himin to the
hospital, and asked the doctor to performa forensic examto
build their case against Vigil. An objective wtness would
reasonably know that the doctor was engaged in gathering
evi dence for the police and woul d expect his statenents to the
doctor to be used — at least in part -- to prosecute Vigil.

The majority m sconstrues Crawford by addi ng a subjective
el ement to what Crawford envisions as a standard requiring an
obj ective assessnent of circunstances surroundi ng the

questioning. | would apply the standard announced in Crawford
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to hold that an objective witness would reasonably believe that
the statenents he nmade to the doctor obtained under these
ci rcunst ances woul d be used to prosecute M. Vigil, and that
therefore, these statenents were testinonial and could not be
admtted unless the accused, Vigil, had the opportunity to
cross-examne this witness. Hence, | respectfully dissent.

| am authorized to state that Justice Martinez joins in

this concurrence and di ssent.
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People v. Vigil — 04SC532

JUSTI CE CQATS, specially concurring.
| concur in the majority opinion, noting only (as |I have

done in the past, see People v. Conpan, 121 P.3d 876, 886 (Col o.

2005) (Coats, J., specially concurring)) that | understand the
majority to intend, with regard to the state constitution, only
that if the admssibility of non-testinonial hearsay were
contingent upon the unavailability of the declarant, such a
requi renment woul d present no inpedinment to admssion in this
case. See mpj. op. at 27, 32. Although | think it clear that
we have never found the state constitution to inpose an
unavailability requi renent beyond that of the Sixth Amendnent
Confrontation C ause, the declarant’s clear unavailability here
renders such a determ nation unnecessary to the resol ution of

t he case before us.



