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returns; conpelling need

The Suprene Court holds that the trial court abused its
di scretion by ordering a bl anket rel ease of a personal injury
plaintiff’s nmedical records, her pharmaceutical records fromthe
past ten years and her tax returns fromthe past ten years. The
plaintiff, Goria Al con, refused the defendant’s discovery
request for those docunents, asserting that they were either
subject to the physician-patient privilege or irrelevant. The
trial court ruled that Al con had wai ved the physician-patient
privilege by injecting her physical condition into the case.

Revi ewi ng the case pursuant to C AR 21, the Suprene Court
concl udes that a patient does not place his or her physical
condition at issue such that he or she executes a conplete
wai ver of the privilege sinply by filing a personal injury

| awsuit. Rather, Alcon inpliedly waived the privilege only with
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respect to those nedical records relating to the cause and
extent of the injuries and damages sustained as a result of
defendant’ s cl ai med negligence. The court directs a party
asserting clains of privilege in response to discovery requests
to conpile a privilege log listing each privileged docunent and
describing it in sufficient detail so that the opposing party
and trial court can assess the claimof privilege as to each

w t hhel d communi cation. Utimtely, the trial court may be
called upon to performan in canera review of disputed entries
on the privilege |og.

Al t hough not privileged, Alcon’s tax returns are
confidential, and, as such, the defendant nust denonstrate a
conpelling need for information contained on the return before
t hey can be rel eased. The defendant was unable to nake a show ng
of conpelling need in this case. Accordingly, the court’s rule
to show cause is nade absolute and the trial court’s order is

vacat ed.
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| . Introduction

In this original proceeding, we consider the scope of the
i nplied waiver of the physician-patient privilege created when
the patient files a personal injury lawsuit. W also consider
whether a plaintiff who has clainmed a | oss of earnings as
damages in a personal injury lawsuit is required to disclose his
or her tax returns. The Pueblo County District Court ordered
the petitioner, Goria Gna Alcon, to authorize the rel ease of
her conplete nedical records fromher famly physician, her
phar maceutical records for the past ten years, as well as her
incone tax returns for the past ten years. Alcon petitioned for
review of this ruling pursuant to CA R 21, and we issued a
rule to show cause why it should not be reversed.

We have exam ned the first issue in the past and determ ned
that a patient does not make a conpl ete wai ver of the physician-
patient privilege as to all nedical records by maki ng generic
claims common to all personal injury lawsuits. Rather, the
waiver is limted to those records relating to the cause and
extent of the injuries and damages all egedly sustained as a
result of the defendant’s cl ainmed negligence. W reaffirmthis
standard and hold that the trial court abused its discretion by
ordering bl anket disclosure of Alcon’s conplete nedical records

and past ten years of pharnmaceutical records.



Al t hough not privileged, Alcon’'s tax returns are
confidential. As such, the respondent, Ronald Spicer cannot
obtain discovery of the returns absent a show ng of conpelling
need for their disclosure. Because Spicer already has access to
the informati on needed to defend against Alcon’s claimfor
future | oss of earnings through her W2 forns, he cannot nmake
t he adequate show ng here. Accordingly, we make our rule
absol ut e.

1. Facts and Procedural History

Alcon filed suit against Spicer after a car driven by
Spi cer struck a car driven by Alcon from behind. In her
conplaint, Alcon alleged that Spicer’s negligence caused the
foll ow ng damages: 1) past and future | oss of enjoynent of |ife,
2) past and future pain, suffering and nental anguish, 3) past
and future inconvenience, 4) past and future | oss of essenti al
services, 5) past and future nedical, rehabilitative and ot her
health-care rel ated expenses, 6) | oss of past and future
earni ngs and earning potential, and 7) permanent physical
i npai rment and/or residuals. Both parties agree that these are
standard categories of damages comonly cl ai ned by persona
injury plaintiffs.

In response to interrogatories submtted by Spicer, Al con
specified that her injuries were “l ower back pain, neck and

shoul der pain, chipped tooth, [and] depression.” Alcon answered



“no” to an interrogatory asking if, prior to the accident, she
had had conplaints or injuries to the sane parts of the body
clainmed to have been injured in the accident. Additionally, she
indicated that her claimfor future | oss of earnings arose from
the fact that she may be forced to retire early from enpl oynent
at a King Soopers grocery store as a result of the accident.
During initial discovery, Al con provided Spicer with a |ist
of ten health care providers fromwhom she sought treatnent
after the accident and furnished Spicer with rel eases
aut hori zing disclosure of their records pertaining to her
treatnent, as well as her autonobile accident insurance personal
injury protection (PIP) file. Spicer also sought authorization
for the release of the records of Dr. Panel a Aschenbrenner
Al con’s general famly physician. Alcon refused to sign a
rel ease for Dr. Aschenbrenner’s records, claimng that they were
privileged and that she had not consulted or sought treatnent
fromDr. Aschenbrenner in connection with the accident or
injuries simlar to those clainmed in the accident. Spicer
subsequent|ly issued a subpoena duces tecumto Dr. Aschenbrenner,
demandi ng her appearance at a records deposition. Although
Al con provided Spicer with W2 incone withholding tax forns (W2
forms) from her enploynent at King Soopers, she declined
Spicer’s request for her tax returns fromthe past ten years,

asserting that they were irrelevant and confidential.



Alcon filed a notion to quash the subpoena and for
protective orders for several categories of records sought by
Spicer. Spicer brought a notion to conpel production of those
sane docunents. After a hearing, the trial court ordered Al con
to produce the conplete records of Dr. Aschenbrenner, and
provi de rel eases for her pharmaceutical records and tax returns
for the past ten years. The court surm sed that the requested
records were relevant in that they could lead to the discovery
of adm ssi bl e evidence, and that Al con had wai ved the physici an-
patient privilege by putting her physical condition at issue.
In making its order, the court sinply concl uded:

that the Plaintiff has injected her physical condition

into the case. Therefore, she has wai ved her

physi ci an-patient privilege as to those conditions.

Because the Court believes that the Defendant’s

requests for nedical records fromDr. Aschenbrenner

are relevant or may lead to the discovery of

adm ssi bl e evidence regardi ng these conditions, the

Court wll allow Dr. Aschenbrenner’s records to be

subpoenaed by the Defendant. The Court believes that

counsel for the Defendant is entitled to review those
records in order to adequately prepare a defense to

the clains asserted by the Plaintiff. For the sane

reasons, the Plaintiff is ordered to provide rel eases

for the past ten years for pharmaceutical information,

for nedical records related to her enpl oynent, and for

wor kers’ conpensation records.

As to the request for the tax returns, the court held that
“because the Plaintiff has asserted a claimfor |ost incone and

| ost earning capacity, her past earning history is relevant and

she shall provide a release for her tax returns and unenpl oynent



records for the past ten years.” Followng the court’s ruling,
Al con turned over the results of a routine bone scan and a 1994
t el ephone nessage from Dr. Aschenbrenner’s files. The nessage

was from Al con and read “[she] had a car accident 12/9/94. Her

shoul der and neck are hurting her. Can you give her sone

[ medi cation].”

Pursuant to C.A R 21, Alcon petitioned this court for
review of the trial court’s ruling. W issued a rule to show
cause why the full nedical records of Dr. Aschenbrenner, ten
years of pharmaceutical records, and ten years of Alcon' s tax
returns should be produced. Because we find that the trial
court’s order conpelling production was overbroad, we now nake
the rul e absol ute.

I11. Analysis
A. Medi cal Records

We begin by exam ning the interaction between the rul es of
di scovery and privilege, and trace the devel opnent of the scope
of the waiver of the physician-patient privilege in the context
of personal injury |lawsuits.

CRCP. 26(b)(1) outlines the general scope of discovery.
It provides that “parties nmay obtain discovery regardi ng any

matter, not privileged, that is relevant to the claimor defense

of a party.” (enphasis added). The purposes of discovery

include “the elimnation of surprise at trial, the discovery of



rel evant evidence, the sinplification of the issues, and the

pronotion of expeditious settlenent of cases.” Bond v. Dist.

Court, 682 P.2d 33, 40 (Col 0.1984). Although discovery rules
are construed liberally in order to acconplish those goals, both
the legislature and this court have recognized the need to limt
di scovery in certain circunstances. 1d. The exception from
CRCP 26(b)(1) of privileged material reflects this
recognition.

Privilege is defined in section 13-90-107, C R S. (2004),
whi ch prevents certain persons from being exam ned as w t nesses
in order to protect “particular relations in which it is the
policy of the law to encourage confidence and to preserve it
inviol ate.” The physician-patient relationship is anong those
relations the General Assenbly sought to protect. To that end,
t he statute nmandates:

a physician, surgeon, or registered professional nurse

duly authorized to practice his profession pursuant to

the laws of this state or any other state shall not be

exam ned wi thout the consent of his patient as to any

information acquired in attendi ng the patient which

was necessary to enable himto prescribe or act for

t he patient.

8§ 13-90-107(d), C R S. (2004). This privilege applies “equally

to in-court testinony and to pretrial discovery of information.”

Wil v. Dillon Conpanies, Inc., 109 P.3d 127, 129 (Col 0. 2005).

Taken together, C R C P. 26(b)(1) and section 13-90-107(d)

establish that, even if relevant to the subject matter involved



in the pending action, a party is not necessarily entitled to
di scovery of information froma physician relating to the
treatment of a patient.

The physician-patient privilege exists “to enhance the
effective diagnosis and treatnent of illness by protecting the
patient fromthe enbarrassnent and humliation that m ght be
caused” by the disclosure of that information. Weil, 109 P.3d
at 129. In addition to “inspiring the making of nedical
confidences,” the privilege can also be viewed as recogni zi ng
t he inherent inportance of privacy in the physician-patient
rel ati onship by protecting the confidences once made. M Corm ck

on Evidence 8 105 (John W Strong, ed., 5th ed. 1999).

Because the privilege is primarily designed to protect the

patient, he or she may waive its protections. See, e.g., Oark

v. Dist. Court, 668 P.2d 3, 8 (Colo. 1983). A waiver, which is

really a formof consent to disclosure, can be inplied through a
patient’s conduct as well as obtained by express authorization
to the rel ease of information. Id. Wiver of the physician-
patient privilege occurs when the patient has either expressly
or inpliedly “forsaken his claimof confidentiality with respect
to the information in question.” Id. Through application of
privileges and wai vers of privileges, courts attenpt to bal ance

the right to confidentiality in comunication and the need to

ascertain the truth to serve justice. See Valerie Reighard,



Evi dence: Protecting Privileged Information- A New Procedure for

Resol ving O ainms of the Physician-Patient Privilege in New

Mexico, 32 NNM L. Rev. 453, 456-57 (2002). The clainmant of the
privilege bears the burden of establishing the applicability of
the privilege. dark, 668 P.2d at 8. Once the privilege has
been established, the burden of denonstrating waiver rests with
the party seeking to overcone the privilege. I1d.

One way a party can establish waiver is by show ng that the
privilege holder “has injected his physical or nental condition
into the case as the basis of a claimor an affirmative
defense.” 1d. at 10. Making such a show ng does not nean that
the party seeking to overcone the privilege has established a
conpl ete wai ver of all conmunications between the physician and
patient. The privilege is still retained with respect to
communi cations unrelated to the claimor defense. Recently, we

explained in Wil that a plaintiff, by making typical personal

injury clainms, “did not waive his physician-patient privilege

for medical records wholly unrelated to his injuries and danages

clainmed.” 109 P.3d at 128 (enphasis added).
The Col orado Suprene Court has not al ways recogni zed that
initiating litigation results in an inplied waiver of the

physi ci an-patient privilege. See Riss & Co. v. Galloway, 108

Col o. 93, 99, 114 P.2d 550, 553 (1941) (uphol ding excl usion of

testinmony of plaintiff’s physicians in personal injury action



al t hough “doubtl ess the testinony of both these w tnesses was
relevant and material to the issues involved”). Since
recognition, inplied waivers have always been Iimted by the
ci rcunst ances of the case, rather than amounting to consent to
general disclosure of all of the patient’s conmunications with
his or her physician. W first acknow edged the notion of

wai ver in Mauro v. Tracy, 152 Colo. 106, 380 P.2d 570 (1963),

where the plaintiff in a personal injury lawsuit testified about
the details of treatnent provided by two physicians. The waiver

recogni zed was narrow. W held that “as to the matters testified

to by the plaintiff the protection of the [privilege] statute

was wai ved.” 1d. at 108, 571 (enphasis added).
Decades later, in Oark, we acknowl edged a broader waiver

than that found in Mauro, but one still limted by the

plaintiff's allegations. W stated “when the privilege hol der
pl eads a physical or nmental condition as the basis of a claimor
as an affirmative defense, the only reasonable conclusion is
that he thereby inpliedly waives any claimof confidentiality

respecting that sane condition.” 668 P.2d at 10 (enphasis

added). That standard was echoed in | ater decisions, always
with the qualifier that the waiver applies only to
comruni cations respecting the injuries and damages cl ai ned by

the privilege holder. For exanple, in Sanms v. Dist. Court, 908

P.2d 520, 529 (Colo. 1995), while considering whether defense

10



attorneys could conduct an ex parte interview of the plaintiff’s
physi ci an, we explained that “the scope of any inplied waiver
necessarily depends on the nature of the claimasserted by the

patient.” Because the plaintiff in Samms was maeking a claimfor

medi cal mal practice for failure to diagnose a heart condition,
we observed that “by injecting that issue into the case, Samms
wai ved her physician-patient privilege with respect to

information related to her heart condition obtained by her

physician in the course of diagnosing or treating Sanms for that

condition.” Id. at 524 (enphasis added).

Expanding on that logic in two | ater opinions, we held
that meking a generic claimfor nental suffering incident to a
physical injury in a personal injury case did not anpunt to an
i nplied waiver of the psychotherapist-patient privilege. Hoffman

v. Brookfield Republic, Inc., 87 P.3d 858, 859 (Colo. 2004);

Johnson v. Trujillo, 977 P.2d 152, 153 (Colo. 1999). 1In both

Hof f man and Johnson, the plaintiffs clainmed pain and suffering
and enotional distress as categories of damages for injuries
caused by the defendants’ alleged negligence. Hoffrman, 87 P.3d
at 859; Johnson, 977 P.2d at 153. The defendants in both cases
sought broad discovery of the plaintiffs’ nental health records,
argui ng that they had wai ved the psychot herapi st-pati ent
privilege by injecting their nental condition into the case.

The defendant in Hoffrman sought disclosure of full nmental health

11



records for the past ten years, including records of
psychot herapy the plaintiff received for a two-year period
endi ng approximately ten years before the accident. The
def endant in Johnson clained she was entitled to view the
records fromthe plaintiff’s marriage counsel or and psychi atri st
relating to her divorce and treatnment for depression in
connection with her divorce. |In both cases, we noted that
al t hough the records may have sone relevance to the plaintiff’s
general nental condition and possible alternate causes of nental
di stress, “relevance al one cannot be the test.” Hoffnman 87 P. 3d
at 864; Johnson, 977 P.2d at 157. Because the records sought
were unrelated to treatnment of nental health issues arising out
of the injuries claimed in the plaintiffs’ suits, we held that
the privilege had not been waived, and consequently the records
coul d not be discl osed.

We applied simlar reasoning to the disclosure of general

physi cal health records in Wil. 109 P.3d at 131. After

sustaining injuries fromslipping and falling in the defendant’s
store, the plaintiff, Dr. Jerry Weil, sued the store owner,
Dillon Conpanies, to recover for essentially the sane categories
of damages as Alcon is presently seeking. The trial court
ordered Wil to authorize blanket rel eases of all his nedical
records fromcertain healthcare providers. W determ ned that

this order was overbroad because it enconpassed nedi cal records

12



unrelated to the injuries and damages clainmed by Wil. As in
Hof f man and Johnson, we concluded that Weil’'s “ bare all egations
of nmental anguish, enotional distress, pain and suffering and
| oss of enjoynment of life asserted in his conplaint do not rise
to the level of injecting his prior nmental and physical
conditions into the case to the extent that he conpletely waives
the physician-patient privilege.” [|d. at 131.

We acknow edged that, by making these clains for injury,
“Weil inpliedly nade a limted rel ease of nedical records

relating to the cause and extent of the injuries and danages

sustained as a result of the defendant’s cl ai ned negligence.”

I d. (enphasis added). This waiver, however, did not “anpunt to
a conplete release of his prior nmedical history.” [d. Dillon
al l eged that access to the conplete records would “‘assure ful

di scovery’ as to the cause of the clained injuries as well as
determ ne the extent that an injury fromthe slip and fal
incident is related to sone pre-existing condition.” 1d. at

130. Again as in Hoffman and Johnson, we rejected this
argunment, noting that “rel evance al one cannot be the test.” |I|d.
at 131. W directed the defendant to narrow its request and the
trial court to narrow its order to nedical records pertaining to
“the cause and extent of the injuries and damages clainmed.” |d.

The di scovery dispute presented in the present case is

nearly identical to the one we encountered in Weil. Like Wil,

13



Al con has cl ai mred damages for nedi cal expenses, |oss of
enjoynent of life, pain and suffering, inconvenience and past
and future economc | osses. Like Wil, Alcon admts that she
has wai ved the physician-patient privilege with respect to the
injuries clained in her lawsuit, and she has accordingly turned
over all the nedical records relating to the treatnment of those
injuries. Like Weil, Alcon is not seeking conpensation for the
treatnment described in the records sought by the defendant.

Finally, simlar to the trial court in Wil, the trial court

here has ordered Al con to execute a bl anket rel ease authorizing
di scl osure of her prior nedical history “w thout first

determ ning the extent that the records requested were rel ated
to [the plaintiff’s] injuries and damages clained.” |1d.

The above review of our precedent confirnms that this order
was error. Contrary to the trial court’s conclusion, Al con has
not injected her physical condition into the case such that she
wai ved the physician-patient privilege for all of Dr.
Aschenbrenner’s records and the past ten years of pharnmaceuti cal
records. Rather, Alcon has waived the privilege for those
records that relate to the cause and extent of the injuries and
damages she clains. Specifically, Al con has waived her

privilege with respect to records pertaining to “l ower back

pai n, neck and shoul der pain, chipped tooth [and] depression.”

14



Spi cer argues that because Al con is making clains for
future damages, the wi de range of nedical records that could
have sone bearing on her |ife expectancy are discoverable
because they are relevant to the amount of future damages she
can be awarded.! He also submits that Al con’s general nedica
records wll be helpful in assessing her quality of life for
pur poses of defendi ng agai nst cl ains of damages for | oss of
enjoynent of |ife. Although Spicer is correct that sone
information in Dr. Aschenbrenner’s records may be relevant in
this manner, the tangential relevance of this information i s not
enough to nake the records “related to the injuries and danages
cl ai med” such that they cone within the waiver. W have
repeatedly stated that “rel evance al one cannot be the test” for
wai ver of the physician-patient or psychot herapi st-patient
privilege. Weil, 109 P.3d at 131; Hoffman, 87 P.3d at 864,
Johnson, 977 P.2d at 157. Extending waiver to anything that is
rel evant would be to allow the exception to destroy the
privilege. Such a standard “would ignore the fundanental

pur pose of evidentiary privileges, which is to preclude

! Under section 13-25-102, C.R S. (2004), the statutory nortality
tabl e, together wth other evidence of “health, constitution,
habits and occupation,” may be introduced to establish |ife
expectancy. See RRo Gande SRR v. N chols, 52 Colo. 300, 123
P. 318 (1912)(In an action for personal injuries, where there is
evidence that the disability conplained of is permanent, the
nortuary tables are adm ssible to establish the plaintiff’s
expectancy of life.).

15



di scovery and adm ssion of relevant evidence under prescribed

circunstances.” R K v. Ramrez, 887 S.W2d 836, 842 (Tex.

1994). Moreover, there are many neans available to Spicer to

learn informati on having an inpact on Alcon’s |ife expectancy

wi thout intruding into Alcon’s private relationships with her

physi ci ans, such as through interrogatories or asking Alcon to
submt to a CR C P. 35 physical exam nation

Not having had the benefit of our opinion in Wil, the
trial court abused its discretion by issuing such a broad order.
To conply with the privilege statute, the order should have been
tailored to the scope of the waiver of the physician-patient
privilege, nmeaning it should have been tailored to the injuries
and damages clainmed by Alcon. As Alcon is claimng damages for
injuries to her shoul der, back and neck, a chipped tooth and
depression, only comrunications relating to those injuries in
her pharmaceutical and Dr. Aschenbrenner’s records may be
rel eased.

The procedure for ensuring that discovery of nedical
records is limted to the scope of the waiver of the physician-
patient privilege has not yet been well-defined. W endeavor to
provi de guidance to litigants and the trial courts in this area

t oday.

16



Rul e 26(b)(5) of the Colorado Rules of Cvil Procedure was
patterned after Rule 26(b)(5) of the Federal Rules of G vil
Procedure. It provides:

VWen a party withholds information required to be

di scl osed or provided in discovery by claimng that it

is privileged or subject to protection as trial

preparation material, the party shall nake the claim

expressly and shall describe the nature of the

docunents, communi cations, or things not produced or

di sclosed in a manner that, w thout revealing the

information itself privileged or protected, wll

enabl e other parties to assess the applicability of

the privilege or protection.

C.RCP. 26(b)(5). Because our rule is nodeled after the
federal rule, commentary and caselaw on the federal is
instructive in the interpretation of our own rule.

F.RCP. 26(b)(5) was enacted to direct litigants on when
and how to assert privilege clains. See Rebecca A Cochran,

Eval uating Federal Rule of Civil Procedure 26(b)(5) as a

Response to Silent and Functionally Silent Privilege Cains, 13

Rev. Litig. 219, 220 (1994). Under the Rule, when a party

W shes to assert privilege in response to a discovery request he
or she nmust notify the party seeking disclosure by providing a
privilege log identifying the docunents w thheld and expl ai ni ng

the privilege claim See Pai neWebber G oup v. Zinsneyer Trusts

P ship, 187 F.3d 988, 992 (8th Gr. 1999). The docunents nust

be described in the log with sufficient detail so that the

opposing party and, if necessary, the trial court can assess the

17



claimof privilege as to each withheld comunication. C R CP

26(b)(5); F.RCP. 26(b)(5); Pina v. Espinoza, 130 NM 661

668, 29 P.3d 1062, 1069 (NNM C. App. 2001). Requiring the
party asserting the privilege to furnish information on its
applicability was intended to reduce the need for in canera

i nspections of docunents. Advisory Comrittee Notes on FF.R C. P
26(b)(5). Utimately, if after reviewing the privilege |log, the
party seeking discovery still contends the privilege does not
apply and the parties cannot resolve the dispute informally, it
can request that the trial court performan in canera inspection
of the chall enged docunents entered on the privilege | og.

Pai neWebber, 187 F. 3d at 992.

O her state courts have adopted the federal procedure for

di scovery requests involving clains of privilege. See, e.g.,

Pina, 130 NM at 667, 29 P.3d at 1068; Cypress Media, Inc. v.

Cty of Overland Park, 268 Kan. 407, 427, 997 P.2d 681, 694

(2000); State ex rel. Atchison, Topeka and Santa Fe Railway Co.

v. O Mlley, 898 S.W2d 550, 554 (Mb. 1995). Col orado, unlike

t hese other states, has adopted a rule equivalent to F.R C. P
26(b)(5), and we think the rule offers a workable solution to,
and the best allocation of burdens in, discovery disputes
involving clains of privilege for nedical records.

Consistent with our rule that the claimnt of the privilege

bears the burden of establishing its applicability, the party

18



asserting the privilege nust expend the bulk of the effort by
conpiling the privilege log. COark, 668 P.2d at 8 (burden of
establishing applicability of privilege). Al though the trial
court may still be called upon to review allegedly privil eged
docunents in canera, this revieww || be narrowed to the
docunents on the privilege log that the party seeking di scovery
chal | enges, as opposed to, for exanple, a lifetinme of a
patient’s conpl ete nmedical records.

On remand, Al con should be given the opportunity to
reassert the physician-plaintiff privilege through conpilation
of a privilege log. Those records for which she has waived the
privil ege because they contain comuni cations involving her
| ower back, neck, shoul der, or chipped tooth, or depression
relating to the accident, nmust be turned over to Spicer.

Records for which Alcon contends the physician-patient privilege
has been retained nmust be |listed docunent by docunent and
described so that Spicer and the trial court can assess the
applicability of the privilege. By listing a docunent on the
log, Alcon is certifying that it contains information acquired
by her physician necessary for treatnent and unrelated to the
cause and extent of injuries and damages clained in the |awsuit.
| f Spicer disagrees with Alcon’s assertions of privilege he can,
as a last resort, ask the trial court to reviewin canera

specific docunents fromthe log. In review ng chall enged

19



docunents, the trial court should determ ne whether Al con has
wai ved the physician-patient privilege consistent with this
opi ni on and prior precedent.

B. Tax Returns

The trial court also erred in ordering Al con to produce her
tax returns for the past ten years. Al con opposes the request
for her tax returns by asserting that they are confidential and
irrelevant. As such, she clains that Spicer nust be able to
denonstrate a conpelling need for the information in the returns
before she can be ordered to disclose them Because Alcon is
only claimng present and future damages in connection with | ost
earnings from Ki ng Soopers, and she has already disclosed her W
2 fornms, Alcon contends that Spicer can show neither conpelling
need for nor the relevance of her tax returns. Spicer counters
that a “conplete picture” of Alcon’s incone as provided by her
tax return is necessary in order to defend against her claimfor
future | oss of earnings.

Section 39-21-113(4)(a), C R S. (2004), prohibits the
departnment of revenue fromdivul ging individual’s tax returns
“except in accordance with judicial order or as otherw se
provided by law.” Because Spicer is seeking disclosure of tax
returns fromAlcon rather than the departnment of revenue, this
provi sion does not directly apply. However, we have determ ned

that, through this statute, the general assenbly has “expressed
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a strong public policy of protecting the confidentiality of

t axpayers’ state incone tax returns.” Losavio v. Robb, 195

Col 0. 533, 539, 579 P.2d 1152, 1156 (1978). Sinmilarly, federal
| aw al so evidences a public policy favoring confidentiality of
federal tax returns by prohibiting the disclosure of returns
except under certain circunstances. 26 U S.C. § 6103; See, e.g.,

Payne v. Howard, 75 F.R D. 465, 469 (D.D.C. 1977).

In light of this strong policy in favor of protecting the
confidentiality of tax returns, we have held that the party
seeking rel ease of a tax return bears the burden of showi ng a
“conpel ling need” for the return. Losavio 195 Colo. at 540, 579
P.2d at 1157. Absent a conpelling need, a subpoena for a tax
return should be quashed. 1d. Although in Losavio we were
reviewi ng a subpoena froma grand jury to the departnent of
revenue, we did not condition the conpelling need requirenment on
the invol verent of a grand jury or the departnment of revenue.

Qur decision was notivated by the policy of preserving the
confidentiality of income tax returns. Id. (“We hold that in the
face of this inmportant public policy, the party seeking the

incone tax return, in this case the grand jury, bears the burden

to show a conpelling need for it.”) (enphasis added).
Through her responses to interrogatories, Al con has
indicated that her claimfor present and future | oss of earnings

is conprised of |ost wages from Ki ng Soopers and possible | oss
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of benefits due to forced early retirenent. Based on this claim
Spi cer can obtain all the informati on necessary for his defense
w thout viewing Alcon’s tax returns. Spicer need not gain a
“conplete picture” of Alcon’s incone as captured by her tax
returns in order to defend against the type of |ost earnings
conpensati on she clains. Consequently, Spicer has not
denonstrated a conpelling need for Alcon’s tax returns, and the
trial court abused its discretion in ordering their production
in the absence of the required show ng.
| V. Concl usion

By filing a personal injury l[awsuit, Al con did not inject
her physical condition into the case such that she waived the
physi ci an-patient privilege for her entire nmedical history.
Therefore, the trial court erred in ordering Al con to authorize
bl anket rel eases for her general famly physician’s records and
phar maceuti cal records. Additionally, Alcon’s claimfor past and
future | oss of earnings does not entitle Spicer to discovery of
the past ten years of her incone tax returns. Because Al con has
al ready provided Spicer with her incone information through her
W2 forms, Spicer cannot denonstrate conpelling need for the tax
returns, and the trial court erred in ordering their disclosure.
Accordi ngly, we make our rule to show cause absolute. The trial
court’s order is vacated, and we return this case for

proceedi ngs consistent with this opinion.
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The Suprene Court holds that the trial court abused its
di scretion by ordering a bl anket rel ease of a personal injury
plaintiff’s nmedical records, her pharmaceutical records fromthe
past ten years and her tax returns fromthe past ten years. The
plaintiff, Goria Al con, refused the defendant’s discovery
request for those docunents, asserting that they were either
subject to the physician-patient privilege or irrelevant. The
trial court ruled that Al con had wai ved the physician-patient
privilege by injecting her physical condition into the case.
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condition at issue such that he or she executes a conplete
wai ver of the privilege sinply by filing a personal injury

| awsuit. Rather, Alcon inpliedly waived the privilege only with
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respect to those nedical records relating to the cause and
extent of the injuries and damages sustained as a result of
defendant’ s cl ai med negligence. The court directs a party
asserting clains of privilege in response to discovery requests
to conpile a privilege log listing each privileged docunent and
describing it in sufficient detail so that the opposing party
and trial court can assess the claimof privilege as to each

w t hhel d communi cation. Utimtely, the trial court may be
called upon to performan in canera review of disputed entries
on the privilege |og.

Al t hough not privileged, Alcon’s tax returns are
confidential, and, as such, the defendant nust denonstrate a
conpelling need for information contained on the return before
t hey can be rel eased. The defendant was unable to nake a show ng
of conpelling need in this case. Accordingly, the court’s rule
to show cause is nade absolute and the trial court’s order is

vacat ed.
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| . Introduction

In this original proceeding, we consider the scope of the
i nplied waiver of the physician-patient privilege created when
the patient files a personal injury lawsuit. W also consider
whether a plaintiff who has clainmed a | oss of earnings as
damages in a personal injury lawsuit is required to disclose his
or her tax returns. The Pueblo County District Court ordered
the petitioner, Goria Gna Alcon, to authorize the rel ease of
her conplete nedical records fromher famly physician, her
phar maceutical records for the past ten years, as well as her
incone tax returns for the past ten years. Alcon petitioned for
review of this ruling pursuant to CA R 21, and we issued a
rule to show cause why it should not be reversed.

We have exam ned the first issue in the past and determ ned
that a patient does not make a conpl ete wai ver of the physician-
patient privilege as to all nedical records by maki ng generic
claims common to all personal injury lawsuits. Rather, the
waiver is limted to those records relating to the cause and
extent of the injuries and damages all egedly sustained as a
result of the defendant’s cl ainmed negligence. W reaffirmthis
standard and hold that the trial court abused its discretion by
ordering bl anket disclosure of Alcon’s conplete nedical records

and past ten years of pharnmaceutical records.



Al t hough not privileged, Alcon’'s tax returns are
confidential. As such, the respondent, Ronald Spicer cannot
obtain discovery of the returns absent a show ng of conpelling
need for their disclosure. Because Spicer already has access to
the informati on needed to defend against Alcon’s claimfor
future | oss of earnings through her W2 forns, he cannot nmake
t he adequate show ng here. Accordingly, we make our rule
absol ut e.

1. Facts and Procedural History

Alcon filed suit against Spicer after a car driven by
Spi cer struck a car driven by Alcon from behind. In her
conplaint, Alcon alleged that Spicer’s negligence caused the
foll ow ng damages: 1) past and future | oss of enjoynent of |ife,
2) past and future pain, suffering and nental anguish, 3) past
and future inconvenience, 4) past and future | oss of essenti al
services, 5) past and future nedical, rehabilitative and ot her
health-care rel ated expenses, 6) | oss of past and future
earni ngs and earning potential, and 7) permanent physical
i npai rment and/or residuals. Both parties agree that these are
standard categories of damages comonly cl ai ned by persona
injury plaintiffs.

In response to interrogatories submtted by Spicer, Al con
specified that her injuries were “l ower back pain, neck and

shoul der pain, chipped tooth, [and] depression.” Alcon answered



“no” to an interrogatory asking if, prior to the accident, she
had had conplaints or injuries to the sane parts of the body
clainmed to have been injured in the accident. Additionally, she
indicated that her claimfor future | oss of earnings arose from
the fact that she may be forced to retire early from enpl oynent
at a King Soopers grocery store as a result of the accident.
During initial discovery, Al con provided Spicer with a |ist
of ten health care providers fromwhom she sought treatnent
after the accident and furnished Spicer with rel eases
aut hori zing disclosure of their records pertaining to her
treatnent, as well as her autonobile accident insurance personal
injury protection (PIP) file. Spicer also sought authorization
for the release of the records of Dr. Panel a Aschenbrenner
Al con’s general famly physician. Alcon refused to sign a
rel ease for Dr. Aschenbrenner’s records, claimng that they were
privileged and that she had not consulted or sought treatnent
fromDr. Aschenbrenner in connection with the accident or
injuries simlar to those clainmed in the accident. Spicer
subsequent|ly issued a subpoena duces tecumto Dr. Aschenbrenner,
demandi ng her appearance at a records deposition. Although
Al con provided Spicer with W2 incone withholding tax forns (W2
forms) from her enploynent at King Soopers, she declined
Spicer’s request for her tax returns fromthe past ten years,

asserting that they were irrelevant and confidential.



Alcon filed a notion to quash the subpoena and for
protective orders for several categories of records sought by
Spicer. Spicer brought a notion to conpel production of those
sane docunents. After a hearing, the trial court ordered Al con
to produce the conplete records of Dr. Aschenbrenner, and
provi de rel eases for her pharmaceutical records and tax returns
for the past ten years. The court surm sed that the requested
records were relevant in that they could lead to the discovery
of adm ssi bl e evidence, and that Al con had wai ved the physici an-
patient privilege by putting her physical condition at issue.
In making its order, the court sinply concl uded:

that the Plaintiff has injected her physical condition

into the case. Therefore, she has wai ved her

physi ci an-patient privilege as to those conditions.

Because the Court believes that the Defendant’s

requests for nedical records fromDr. Aschenbrenner

are relevant or may lead to the discovery of

adm ssi bl e evidence regardi ng these conditions, the

Court wll allow Dr. Aschenbrenner’s records to be

subpoenaed by the Defendant. The Court believes that

counsel for the Defendant is entitled to review those
records in order to adequately prepare a defense to

the clains asserted by the Plaintiff. For the sane

reasons, the Plaintiff is ordered to provide rel eases

for the past ten years for pharmaceutical information,

for nedical records related to her enpl oynent, and for

wor kers’ conpensation records.

As to the request for the tax returns, the court held that
“because the Plaintiff has asserted a claimfor |ost incone and

| ost earning capacity, her past earning history is relevant and

she shall provide a release for her tax returns and unenpl oynent



records for the past ten years.” Followng the court’s ruling,
Al con turned over the results of a routine bone scan and a 1994
t el ephone nessage from Dr. Aschenbrenner’s files. The nessage

was from Al con and read “[she] had a car accident 12/9/94. Her

shoul der and neck are hurting her. Can you give her sone

[ medi cation].”

Pursuant to C.A R 21, Alcon petitioned this court for
review of the trial court’s ruling. W issued a rule to show
cause why the full nedical records of Dr. Aschenbrenner, ten
years of pharmaceutical records, and ten years of Alcon' s tax
returns should be produced. Because we find that the trial
court’s order conpelling production was overbroad, we now nake
the rul e absol ute.

I11. Analysis
A. Medi cal Records

We begin by exam ning the interaction between the rul es of
di scovery and privilege, and trace the devel opnent of the scope
of the waiver of the physician-patient privilege in the context
of personal injury |lawsuits.

CRCP. 26(b)(1) outlines the general scope of discovery.
It provides that “parties nmay obtain discovery regardi ng any

matter, not privileged, that is relevant to the claimor defense

of a party.” (enphasis added). The purposes of discovery

include “the elimnation of surprise at trial, the discovery of



rel evant evidence, the sinplification of the issues, and the

pronotion of expeditious settlenent of cases.” Bond v. Dist.

Court, 682 P.2d 33, 40 (Col 0.1984). Although discovery rules
are construed liberally in order to acconplish those goals, both
the legislature and this court have recognized the need to limt
di scovery in certain circunstances. 1d. The exception from
CRCP 26(b)(1) of privileged material reflects this
recognition.

Privilege is defined in section 13-90-107, C R S. (2004),
whi ch prevents certain persons from being exam ned as w t nesses
in order to protect “particular relations in which it is the
policy of the law to encourage confidence and to preserve it
inviol ate.” The physician-patient relationship is anong those
relations the General Assenbly sought to protect. To that end,
t he statute nmandates:

a physician, surgeon, or registered professional nurse

duly authorized to practice his profession pursuant to

the laws of this state or any other state shall not be

exam ned wi thout the consent of his patient as to any

information acquired in attendi ng the patient which

was necessary to enable himto prescribe or act for

t he patient.

8§ 13-90-107(d), C R S. (2004). This privilege applies “equally

to in-court testinony and to pretrial discovery of information.”

Wil v. Dillon Conpanies, Inc., 109 P.3d 127, 129 (Col 0. 2005).

Taken together, C R C P. 26(b)(1) and section 13-90-107(d)

establish that, even if relevant to the subject matter involved



in the pending action, a party is not necessarily entitled to
di scovery of information froma physician relating to the
treatment of a patient.

The physician-patient privilege exists “to enhance the
effective diagnosis and treatnent of illness by protecting the
patient fromthe enbarrassnent and humliation that m ght be
caused” by the disclosure of that information. Weil, 109 P.3d
at 129. In addition to “inspiring the making of nedical
confidences,” the privilege can also be viewed as recogni zi ng
t he inherent inportance of privacy in the physician-patient
rel ati onship by protecting the confidences once made. M Corm ck

on Evidence 8 105 (John W Strong, ed., 5th ed. 1999).

Because the privilege is primarily designed to protect the

patient, he or she may waive its protections. See, e.g., Oark

v. Dist. Court, 668 P.2d 3, 8 (Colo. 1983). A waiver, which is

really a formof consent to disclosure, can be inplied through a
patient’s conduct as well as obtained by express authorization
to the rel ease of information. Id. Wiver of the physician-
patient privilege occurs when the patient has either expressly
or inpliedly “forsaken his claimof confidentiality with respect
to the information in question.” Id. Through application of
privileges and wai vers of privileges, courts attenpt to bal ance

the right to confidentiality in comunication and the need to

ascertain the truth to serve justice. See Valerie Reighard,



Evi dence: Protecting Privileged Information- A New Procedure for

Resol ving O ainms of the Physician-Patient Privilege in New

Mexico, 32 NNM L. Rev. 453, 456-57 (2002). The clainmant of the
privilege bears the burden of establishing the applicability of
the privilege. dark, 668 P.2d at 8. Once the privilege has
been established, the burden of denonstrating waiver rests with
the party seeking to overcone the privilege. I1d.

One way a party can establish waiver is by show ng that the
privilege holder “has injected his physical or nental condition
into the case as the basis of a claimor an affirmative
defense.” 1d. at 10. Making such a show ng does not nean that
the party seeking to overcone the privilege has established a
conpl ete wai ver of all conmunications between the physician and
patient. The privilege is still retained with respect to
communi cations unrelated to the claimor defense. Recently, we

explained in Wil that a plaintiff, by making typical personal

injury clainms, “did not waive his physician-patient privilege

for medical records wholly unrelated to his injuries and danages

clainmed.” 109 P.3d at 128 (enphasis added).
The Col orado Suprene Court has not al ways recogni zed that
initiating litigation results in an inplied waiver of the

physi ci an-patient privilege. See Riss & Co. v. Galloway, 108

Col o. 93, 99, 114 P.2d 550, 553 (1941) (uphol ding excl usion of

testinmony of plaintiff’s physicians in personal injury action



al t hough “doubtl ess the testinony of both these w tnesses was
relevant and material to the issues involved”). Since
recognition, inplied waivers have always been Iimted by the
ci rcunst ances of the case, rather than amounting to consent to
general disclosure of all of the patient’s conmunications with
his or her physician. W first acknow edged the notion of

wai ver in Mauro v. Tracy, 152 Colo. 106, 380 P.2d 570 (1963),

where the plaintiff in a personal injury lawsuit testified about
the details of treatnent provided by two physicians. The waiver

recogni zed was narrow. W held that “as to the matters testified

to by the plaintiff the protection of the [privilege] statute

was wai ved.” 1d. at 108, 571 (enphasis added).
Decades later, in Oark, we acknowl edged a broader waiver

than that found in Mauro, but one still limted by the

plaintiff's allegations. W stated “when the privilege hol der
pl eads a physical or nmental condition as the basis of a claimor
as an affirmative defense, the only reasonable conclusion is
that he thereby inpliedly waives any claimof confidentiality

respecting that sane condition.” 668 P.2d at 10 (enphasis

added). That standard was echoed in | ater decisions, always
with the qualifier that the waiver applies only to
comruni cations respecting the injuries and damages cl ai ned by

the privilege holder. For exanple, in Sanms v. Dist. Court, 908

P.2d 520, 529 (Colo. 1995), while considering whether defense

10



attorneys could conduct an ex parte interview of the plaintiff’s
physi ci an, we explained that “the scope of any inplied waiver
necessarily depends on the nature of the claimasserted by the

patient.” Because the plaintiff in Samms was maeking a claimfor

medi cal mal practice for failure to diagnose a heart condition,
we observed that “by injecting that issue into the case, Samms
wai ved her physician-patient privilege with respect to

information related to her heart condition obtained by her

physician in the course of diagnosing or treating Sanms for that

condition.” Id. at 524 (enphasis added).

Expanding on that logic in two | ater opinions, we held
that meking a generic claimfor nental suffering incident to a
physical injury in a personal injury case did not anpunt to an
i nplied waiver of the psychotherapist-patient privilege. Hoffman

v. Brookfield Republic, Inc., 87 P.3d 858, 859 (Colo. 2004);

Johnson v. Trujillo, 977 P.2d 152, 153 (Colo. 1999). 1In both

Hof f man and Johnson, the plaintiffs clainmed pain and suffering
and enotional distress as categories of damages for injuries
caused by the defendants’ alleged negligence. Hoffrman, 87 P.3d
at 859; Johnson, 977 P.2d at 153. The defendants in both cases
sought broad discovery of the plaintiffs’ nental health records,
argui ng that they had wai ved the psychot herapi st-pati ent
privilege by injecting their nental condition into the case.

The defendant in Hoffrman sought disclosure of full nmental health

11



records for the past ten years, including records of
psychot herapy the plaintiff received for a two-year period
endi ng approximately ten years before the accident. The
def endant in Johnson clained she was entitled to view the
records fromthe plaintiff’s marriage counsel or and psychi atri st
relating to her divorce and treatnment for depression in
connection with her divorce. |In both cases, we noted that
al t hough the records may have sone relevance to the plaintiff’s
general nental condition and possible alternate causes of nental
di stress, “relevance al one cannot be the test.” Hoffnman 87 P. 3d
at 864; Johnson, 977 P.2d at 157. Because the records sought
were unrelated to treatnment of nental health issues arising out
of the injuries claimed in the plaintiffs’ suits, we held that
the privilege had not been waived, and consequently the records
coul d not be discl osed.

We applied simlar reasoning to the disclosure of general

physi cal health records in Wil. 109 P.3d at 131. After

sustaining injuries fromslipping and falling in the defendant’s
store, the plaintiff, Dr. Jerry Weil, sued the store owner,
Dillon Conpanies, to recover for essentially the sane categories
of damages as Alcon is presently seeking. The trial court
ordered Wil to authorize blanket rel eases of all his nedical
records fromcertain healthcare providers. W determ ned that

this order was overbroad because it enconpassed nedi cal records

12



unrelated to the injuries and damages clainmed by Wil. As in
Hof f man and Johnson, we concluded that Weil’'s “ bare all egations
of nmental anguish, enotional distress, pain and suffering and
| oss of enjoynment of life asserted in his conplaint do not rise
to the level of injecting his prior nmental and physical
conditions into the case to the extent that he conpletely waives
the physician-patient privilege.” [|d. at 131.

We acknow edged that, by making these clains for injury,
“Weil inpliedly nade a limted rel ease of nedical records

relating to the cause and extent of the injuries and danages

sustained as a result of the defendant’s cl ai ned negligence.”

I d. (enphasis added). This waiver, however, did not “anpunt to
a conplete release of his prior nmedical history.” [d. Dillon
al l eged that access to the conplete records would “‘assure ful

di scovery’ as to the cause of the clained injuries as well as
determ ne the extent that an injury fromthe slip and fal
incident is related to sone pre-existing condition.” 1d. at

130. Again as in Hoffman and Johnson, we rejected this
argunment, noting that “rel evance al one cannot be the test.” |I|d.
at 131. W directed the defendant to narrow its request and the
trial court to narrow its order to nedical records pertaining to
“the cause and extent of the injuries and damages clainmed.” |d.

The di scovery dispute presented in the present case is

nearly identical to the one we encountered in Weil. Like Wil,

13



Al con has cl ai mred damages for nedi cal expenses, |oss of
enjoynent of life, pain and suffering, inconvenience and past
and future economc | osses. Like Wil, Alcon admts that she
has wai ved the physician-patient privilege with respect to the
injuries clained in her lawsuit, and she has accordingly turned
over all the nedical records relating to the treatnment of those
injuries. Like Weil, Alcon is not seeking conpensation for the
treatnment described in the records sought by the defendant.

Finally, simlar to the trial court in Wil, the trial court

here has ordered Al con to execute a bl anket rel ease authorizing
di scl osure of her prior nedical history “w thout first

determ ning the extent that the records requested were rel ated
to [the plaintiff’s] injuries and damages clained.” |1d.

The above review of our precedent confirnms that this order
was error. Contrary to the trial court’s conclusion, Al con has
not injected her physical condition into the case such that she
wai ved the physician-patient privilege for all of Dr.
Aschenbrenner’s records and the past ten years of pharnmaceuti cal
records. Rather, Alcon has waived the privilege for those
records that relate to the cause and extent of the injuries and
damages she clains. Specifically, Al con has waived her

privilege with respect to records pertaining to “l ower back

pai n, neck and shoul der pain, chipped tooth [and] depression.”

14



Spi cer argues that because Al con is making clains for
future damages, the wi de range of nedical records that could
have sone bearing on her |ife expectancy are discoverable
because they are relevant to the amount of future damages she
can be awarded.? He also submits that Al con’s general nedica
records wll be helpful in assessing her quality of life for
pur poses of defendi ng agai nst cl ains of damages for | oss of
enjoynent of |ife. Although Spicer is correct that sone
information in Dr. Aschenbrenner’s records may be relevant in
this manner, the tangential relevance of this information i s not
enough to nake the records “related to the injuries and danages
cl ai med” such that they cone within the waiver. W have
repeatedly stated that “rel evance al one cannot be the test” for
wai ver of the physician-patient or psychot herapi st-patient
privilege. Weil, 109 P.3d at 131; Hoffman, 87 P.3d at 864,
Johnson, 977 P.2d at 157. Extending waiver to anything that is
rel evant would be to allow the exception to destroy the
privilege. Such a standard “would ignore the fundanental

pur pose of evidentiary privileges, which is to preclude

2 Under section 13-25-102, C.R S. (2004), the statutory nortality
tabl e, together wth other evidence of “health, constitution,
habits and occupation,” may be introduced to establish |ife
expectancy. See RRo Gande SRR v. N chols, 52 Colo. 300, 123
P. 318 (1912)(In an action for personal injuries, where there is
evidence that the disability conplained of is permanent, the
nortuary tables are adm ssible to establish the plaintiff’s
expectancy of life.).

15



di scovery and adm ssion of relevant evidence under prescribed

circunstances.” R K v. Ramrez, 887 S.W2d 836, 842 (Tex.

1994). Moreover, there are many neans available to Spicer to

learn informati on having an inpact on Alcon’s |ife expectancy

wi thout intruding into Alcon’s private relationships with her

physi ci ans, such as through interrogatories or asking Alcon to
submt to a CR C P. 35 physical exam nation

Not having had the benefit of our opinion in Wil, the
trial court abused its discretion by issuing such a broad order.
To conply with the privilege statute, the order should have been
tailored to the scope of the waiver of the physician-patient
privilege, nmeaning it should have been tailored to the injuries
and damages clainmed by Alcon. As Alcon is claimng damages for
injuries to her shoul der, back and neck, a chipped tooth and
depression, only comrunications relating to those injuries in
her pharmaceutical and Dr. Aschenbrenner’s records may be
rel eased.

The procedure for ensuring that discovery of nedical
records is limted to the scope of the waiver of the physician-
patient privilege has not yet been well-defined. W endeavor to
provi de guidance to litigants and the trial courts in this area

t oday.
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Rul e 26(b)(5) of the Col orado Federal—Rules of Cvil

Procedure was patterned after Rule 26(b)(5) of the Federal Rul es

of Givil Procedure. It provides:

Whien a party withholds information required to be

di scl osed or provided in discovery by claimng that it
is privileged or subject to protection as trial
preparation material, the party shall make the claim
expressly and shall describe the nature of the
docunents, conmuni cations, or things not produced or
disclosed in a manner that, without revealing the
information itself privileged or protected, wll
enable other parties to assess the applicability of
the privilege or protection.

C.R CP. 26(b)(5). Because our rule is nodeled after the

federal rule, commentary and casel aw on the federal is

instructive in the interpretation of our own rule.

F.R.C.P. 26(b)(5) was enacted to direct litigants on when

and how to assert privilege clains. See Rebecca A. Cochran,

Eval uating Federal Rule of Civil Procedure 26(b)(5) as a

Response to Silent and Functionally Silent Privilege Cains, 13

Rev. Litig. 219, 220 (1994). Fhe rule provides—
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ERC P 26(b}(5)— Under the Rule, when a party wi shes to

assert privilege in response to a discovery request he or she
must notify the party seeking disclosure by providing a
privilege log identifying the docunents withheld and expl ai ni ng

the privilege claim See Pai neWebber G oup v. Zinsneyer Trusts

P ship, 187 F.3d 988, 992 (8th Cr. 1999). The docunents nust
be described in the log with sufficient detail so that the
opposing party and, if necessary, the trial court can assess the
claimof privilege as to each withheld comunication. C R CP

26(b)(5); F.R C P. 26(b)(5); Pina v. Espinoza, 130 NM 661

668, 29 P.3d 1062, 1069 (NNM C. App. 2001). Requiring the
party asserting the privilege to furnish information on its
applicability was intended to reduce the need for in canera

i nspections of docunents. Advisory Comrmittee Notes on FF.R C. P
26(b)(5). Utimately, if after reviewing the privilege |log, the
party seeking discovery still contends the privilege does not
apply and the parties cannot resolve the dispute informally, it
can request that the trial court performan in canera inspection
of the chall enged docunents entered on the privilege | og.

Pai neWbber, 187 F. 3d at 992.

O her state courts have adopted the federal procedure for
di scovery requests involving clains of privilege. See, e.g.,

Pina, 130 N M at 667, 29 P.3d at 1068; Cypress Media, Inc. v.

Cty of Overland Park, 268 Kan. 407, 427, 997 P.2d 681, 694
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(2000); State ex rel. Atchison, Topeka and Santa Fe Railway Co.

v. O Mlley, 898 S.W2d 550, 554 (M. 1995). Altheugh—Col orado,

unli ke these other states, has net—adopted a rule equivalent to

F.RCP. 26(b)(5), and we think the rul efederal procedure-offers

a wor kabl e solution to, and the best allocation of burdens in,

di scovery disputes involving clainms of privilege for nedical

records.

Consistent wwth our rule that the claimant of the privilege
bears the burden of establishing its applicability, the party
asserting the privilege nust expend the bulk of the effort by
conpiling the privilege log. COark, 668 P.2d at 8 (burden of
establishing applicability of privilege). Al though the trial
court may still be called upon to review allegedly privil eged
docunents in canera, this revieww || be narrowed to the
docunents on the privilege log that the party seeking di scovery
chal | enges, as opposed to, for exanple, a lifetine of a
patient’s conpl ete nmedical records.

On remand, Al con should be given the opportunity to
reassert the physician-plaintiff privilege through conpilation
of a privilege log. Those records for which she has waived the
privil ege because they contain comuni cations involving her
| ower back, neck, shoul der, or chipped tooth, or depression
relating to the accident, nmust be turned over to Spicer.

Records for which Alcon contends the physician-patient privilege
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has been retained nmust be |listed docunent by docunent and
described so that Spicer and the trial court can assess the
applicability of the privilege. By listing a docunent on the
log, Alcon is certifying that it contains information acquired
by her physician necessary for treatnent and unrelated to the
cause and extent of injuries and damages clained in the |awsuit.
| f Spicer disagrees with Alcon’s assertions of privilege he can,
as a last resort, ask the trial court to review in canera
specific docunents fromthe log. In review ng chall enged
docunents, the trial court should determ ne whether Al con has
wai ved the physician-patient privilege consistent wwth this
opi ni on and prior precedent.
B. Tax Returns

The trial court also erred in ordering Al con to produce her
tax returns for the past ten years. Al con opposes the request
for her tax returns by asserting that they are confidential and
irrelevant. As such, she clains that Spicer nmust be able to
denonstrate a conpelling need for the information in the returns
before she can be ordered to disclose them Because Alcon is
only claimng present and future damages in connection wth | ost
earnings from Ki ng Soopers, and she has already disclosed her W
2 fornms, Alcon contends that Spicer can show neither conpelling
need for nor the relevance of her tax returns. Spicer counters

that a “conplete picture” of Alcon’s incone as provided by her
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tax return is necessary in order to defend against her claimfor
future | oss of earnings.

Section 39-21-113(4)(a), C R S. (2004), prohibits the
departnment of revenue fromdivul ging individual’s tax returns
“except in accordance with judicial order or as otherw se
provided by law.” Because Spicer is seeking disclosure of tax
returns fromAlcon rather than the departnment of revenue, this
provi sion does not directly apply. However, we have determ ned
that, through this statute, the general assenbly has “expressed
a strong public policy of protecting the confidentiality of

t axpayers’ state incone tax returns.” Losavio v. Robb, 195

Col 0. 533, 539, 579 P.2d 1152, 1156 (1978). Sinilarly, federal
| aw al so evidences a public policy favoring confidentiality of
federal tax returns by prohibiting the disclosure of returns
except under certain circunstances. 26 U S.C. § 6103; See, e.g.,

Payne v. Howard, 75 F.R D. 465, 469 (D.D.C. 1977).

In light of this strong policy in favor of protecting the
confidentiality of tax returns, we have held that the party
seeking rel ease of a tax return bears the burden of showi ng a
“conpel ling need” for the return. Losavio 195 Colo. at 540, 579
P.2d at 1157. Absent a conpelling need, a subpoena for a tax
return shoul d be quashed. 1d. Although in Losavio we were
reviewi ng a subpoena froma grand jury to the departnent of

revenue, we did not condition the conpelling need requirenment on
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the invol venrent of a grand jury or the departnment of revenue.

Qur decision was notivated by the policy of preserving the
confidentiality of income tax returns. Id. (“We hold that in the
face of this inmportant public policy, the party seeking the

incone tax return, in this case the grand jury, bears the burden

to show a conpelling need for it.”) (enphasis added).

Through her responses to interrogatories, Al con has
indicated that her claimfor present and future | oss of earnings
is conprised of |ost wages from Ki ng Soopers and possible | oss
of benefits due to forced early retirenent. Based on this claim
Spi cer can obtain all the informati on necessary for his defense
W thout viewing Alcon’s tax returns. Spicer need not gain a
“conplete picture” of Alcon’s incone as captured by her tax
returns in order to defend against the type of |ost earnings
conpensati on she clains. Consequently, Spicer has not
denonstrated a conpelling need for Alcon’s tax returns, and the
trial court abused its discretion in ordering their production
in the absence of the required show ng.

| V. Concl usion

By filing a personal injury lawsuit, Al con did not inject
her physical condition into the case such that she waived the
physi ci an-patient privilege for her entire nmedical history.
Therefore, the trial court erred in ordering Al con to authorize

bl anket rel eases for her general famly physician’s records and
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phar maceutical records. Additionally, Alcon’s claimfor past and
future | oss of earnings does not entitle Spicer to discovery of
the past ten years of her incone tax returns. Because Al con has
al ready provided Spicer with her incone information through her
W2 forms, Spicer cannot denonstrate conpelling need for the tax
returns, and the trial court erred in ordering their disclosure.
Accordingly, we make our rule to show cause absolute. The trial
court’s order is vacated, and we return this case for

proceedi ngs consistent with this opinion.
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