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Def endant, Patrick A. Manzo, appeals the order denying his
Crim P. 35(c) notion for postconviction relief fromthe
j udgnent and sentence inposed upon his guilty plea. W reverse
the order, vacate the judgnent and sentence, and remand for
further proceedings.

l.

Defendant pled guilty to one count of |eaving the scene of
an accident involving serious bodily injury, a class five
felony. According to the charges, while driving his truck,
def endant sidesw ped a car, causing it to | eave the road and go
into afield. He failed to stop or remain at the accident
scene. Three of the four occupants of the car suffered serious
injuries.

Def endant was originally charged with one count of |eaving
t he scene of an accident causing serious bodily injury, one
count of failing to report an accident, and four counts of
carel ess driving.

Pursuant to a plea bargain agreenent, defendant pled guilty
to an added count of |eaving the scene of an accident causing
serious bodily injury, and the remaining charges were di sm ssed.

The petition to enter a plea of guilty, which defendant
si gned, included the follow ng:

The el enents of the crinme of |eaving the scene of an

acci dent (F5) are:
1. That the defendant,



2. in the State of Col orado, at or about the
date and pl ace charged,

3. being the driver or operator of a vehicle,

4. directly involved in an accident which
resulted in serious bodily injury to another
per son,

5. did unlawfully fail to imedi ately stop his
vehicle at the scene or as close thereto as
possible or forthwith return to or in every

event

6. remain at the scene until he had fulfilled
the requirenments of Section 42-4-1603,
C.RS.

A person acts “knowi ngly” with respect to conduct
or to a circunstance described by a statute
defining an offense when he is aware that his
conduct is of such nature or that such

ci rcunstance exists. A person acts “know ngly”
wWith respect to a result of his conduct when he
is aware that his conduct is practically certain
to cause the result.

At the providency hearing, the prosecutor described the
factual basis of the charge as foll ows:

[Qn June 13, 2002, the victins that | just listed
were traveling southbound I believe from Boul der on
Col orado H ghway 93 in the direction of Gol den.

And as they were traveling southbound the defendant
driving an F-150 truck was exiting a parking |ot and
the two cars got into a serious, serious collision in
whi ch the defendant then, instead of renaining at the
scene and calling the police and dealing with the
situation, left.

The injuries to the victins range fromno injuries up
to very, very serious injuries. [One victim as she
w Il probably tell you at sentencing was injured very,
very badly. Her hand was basically degl oved, she had
serious injuries to her face, her eyelid was ripped

of f.



The court then explained the rights defendant was giving up
by pleading guilty and the possible penalties he was facing.
The foll om ng exchange occurred:

[ THE COURT] : Al'l right, now you heard [the prosecutor]
describe what | call the factual basis. The reason | ask
for that is because | don’'t want an innocent man or someone
who feels he's innocent pleading guilty to a crine. D d
you hear what [the prosecutor] said?

[ DEFENDANT] : Yes, sir.

[ THE COURT] : You | eft the scene of an accident.

[ DEFENDANT] : Yes, sir.

[ THE COURT] : Do you have any questions you' d like to ask
me at this tinme?

[ DEFENDANT]:  No.

[ THE COURT] : Do you feel like you fully understand your
rights?

[ DEFENDANT] : Yes, sir.

[ THE COURT] : Court finds that [defendant] has been fully

and properly advised in witing and by the Court. He is

represented by counsel with whomhe’'s satisfied. He's

acknow edged the factual basis.

The court sentenced defendant to two years in prison.

Thereafter, defendant filed his Cim P. 35(c) notion to
set aside his plea and conviction, arguing that he had not been
properly advised of the cul pable nmental state for the offense of
| eaving the scene of an accident involving serious bodily injury

and that his plea was therefore not know ng, voluntary, and

intelligent. The trial court denied the notion, finding that



def endant had been adequately advised of the el enents of the
of fense, that there was a factual basis for his plea, and that
his plea was knowi ngly and voluntarily nade.

.

Def endant contends that the trial court failed to advise
him as required by &im P. 11, of all the elenents of |eaving
the scene of an accident involving serious injuries.
Specifically, he maintains that he was not properly advi sed of
the requisite cul pable nental state of the offense. W agree
t hat defendant’s advi senent was i nadequat e.

A guilty plea cannot be voluntarily or know ngly entered
unl ess the defendant “understands the nature of the charge and
the elenments of the offense” to which he or she is pleading.
Crim P. 11. The record nust denonstrate that the defendant

understood any nental elenent of the crine. Lacy v. People, 775

P.2d 1, 6 (Col o. 1989).

Section 42-4-1601(1), C. R S. 2004, which proscribes the
of fense to which defendant entered his guilty plea, provides in
pertinent part:

The driver of any vehicle directly involved in an
accident resulting in injury to, serious bodily injury

to, or death of any person shall imediately stop such
vehicle at the scene of such accident or as close to
the scene as possible but shall imrediately return to

and in every event shall remain at the scene of the
accident until the driver has fulfilled the
requi renents of section 42-4-1603(1).



The statute does not specify a cul pable nental state
el emrent for the offense.
Section 18-1-503(1), C R S. 2004, provides that when
the comm ssion of an offense requires a particul ar cul pabl e
mental state, that nental state is ordinarily designated by
use of a listed termdescribing a specific kind of intent
or know edge. Nevertheless, 8§ 18-1-503(2), C R S. 2004,
provi des:
Al t hough no cul pable nmental state is expressly
designated in a statute defining an offense, a
cul pabl e nental state nmay neverthel ess be required for
the comm ssion of that offense, or with respect to
sone or all of the material elenents thereof, if the

proscri bed conduct necessarily involves such a
cul pabl e nental state.

(Enmphasi s added.)
Cenerally, to subject a defendant to crimmnal liability,
there must be a concurrence of an unlawful act and a cul pabl e

mental state. See People v. Naranjo, 200 Colo. 1, 5, 612 P.2d

1099, 1102 (1980). Therefore, in construing a crimnal statute,
a court should not interpret legislative silence as an

i ndication that no cul pable nental state is required. “Rather,
the requisite nental state may be inplied fromthe statute.”

Gorman v. People, 19 P.3d 662, 665 (Colo. 2000); People v.

G oss, 830 P.2d 933, 942 (Colo. 1992).
Factors that may be considered in determ ning whether the

| egi slature intended to inpose liability without fault, or



instead, neant to require fault though it failed to “spell it
out clearly,” include: (1) the legislative history; (2)

gui dance in sone other statute; and (3) the severity of the

puni shnent of the crinme. “Qher things being equal, the greater
t he possi bl e punishnment, the nore likely sonme fault is

required.” 1 W LaFave, Substantive Crimnal Law 8 5.5(a), at

384 (2d ed. 2003).

First, we note that the legislative history is silent as to
whet her the General Assenbly intended to inpose liability
wi t hout proof of a cul pable nental state.

The of fense of which defendant was convicted here is a
class 5 felony. In our view, the fact that the offense is a
fel ony and exposes the offender to a concomtantly severe
puni shent indicates that a cul pable nental state nust have been
i ntended by the General Assenbly. W wll not lightly assunme
that the legislature intended to subject conduct to serious
crimnal penalties without requiring a cul pable nental state.

See People v. Sequin, 199 Col o. 381, 386, 609 P.2d 622, 625

(1980); People v. Washburn, 197 Col o. 419, 422, 593 P.2d 962,

964 (1979) (holding that a cul pable nental state was nost |ikely
constitutionally mandated if a crimnal statute was to carry

severe penalties); see also People v. Ellison, 14 P.3d 1034,

1037-38 (Col o. 2000) (strict liability public welfare crines are



di stingui shable from comon |law crinmes in part because of the
nature and severity of punishnent).

Further, we note that the Col orado pattern jury instruction
setting forth the elenents of the crinme of failure to give
notice, information, and aid followng a hit-and-run acci dent
requi res a showi ng that the defendant, as the driver of the
vehicle, “knowingly and directly involved in an acci dent
resulting in [injury to], [serious bodily injury to] [the death
of ] any person” failed to stop his vehicle and failed to take
ot her actions, including giving certain information and
rendering reasonabl e assi stance where practicable. CJI-Crim
37:13 (1983).

Most courts in other jurisdictions have construed hit-and-
run statutes to require know edge of the occurrence of the
collision, injury, or danmage as a prerequisite to conviction,
even where the statute defining the offense does not expressly
refer to a cul pable nental state. Marjorie A Caner,

Annot ati on, Necessity and Sufficiency of Show ng, in Crim nal

Prosecution Under “H t-and-Run” Statute, Accused' s Know edge of

Accident, Injury, or Damage, 26 A.L.R 5th 1, { 2[a] (2004);

see, e.g., State v. Feintuch, 150 N.J. Super. 414, 420-21, 375

A . 2d 1223, 1226 (1977)(noting that “[t] he great weight of
authority in this country . . . is that know edge of the

happeni ng of an accident, and in sonme states, know edge of



consequential injury or damage is an integral part of the
crinme”).

Courts that have addressed statutory |anguage simlar to
that here have indicated that to hold otherw se woul d nake
little sense: the purpose of such a statute is to ensure that
an autonmobile driver involved in an accident will provide
identification and assist in aiding or obtaining aid for those
who are injured. The courts have reasoned that it is unlikely
the legislature intended to inpose a penalty for failing to
follow a course of action where the driver was unaware of the

collision. See State v. Vall, 206 Kan. 760, 764, 482 P.2d 41,

44 (1971); State v. Feintuch, supra, 150 N. J. Super. at 421, 375

A 2d at 1226.

Thus, we agree with defendant that 8§ 42-4-1601 logically
requires that, to be found guilty, a defendant nust have known
that he or she was involved in an accident.

We neverthel ess reject defendant’s additional contention
that to be convicted under 8§ 42-4-1601, the defendant nust al so
have acted with know edge that serious injuries were incurred in
the accident. Such a requirenent is neither expressed nor
inplied in the statute, and interpreting the statute to inpose
such a requirenent could defeat the public interest that is
served by requiring drivers involved in collisions to stop and

ascertai n whet her assistance is necessary. Oherw se, a callous



person m ght make i mmediate flight fromthe accident scene to
avoi d | earning whether injuries were sustained and how severe

any such injuries were. See People v. Martinez, 120 Il1. App.

3d 305, 313, 458 N E. 2d 104, 112 (1983); State v. Wall, supra,

206 Kan. at 764, 482 P.2d at 44.
Further, that a cul pable nental state may be inplied in a
statute does not mandate that such a nental state be applied to

all elenents of the statute. People v. Gornman, supra, 19 P.3d

at 666.

Here, the trial court did not advise defendant that one of
the elenments of the crine to which he was pleading guilty was
know edge that the accident had occurred. Although the court
asked defendant whether he “had |eft the scene of an accident,”
to which he answered in the affirmative, this question was not
tantanount to an advi senent by the court or an adm ssion by
def endant of the “know ngly” elenment of the offense. The court
did not ascertain whether, when he left the scene, defendant
knew of the accident. Further, the plea agreenent signed by
defendant did not set forth a cul pable nental state of
“knowi ngly” as an el enent of the offense, but rather only
defined that termw thout indicating whether or how it applied

to the elenents of the offense.



Under these circunstances, we conclude that because
def endant’ s advi senment was i nadequate and failed to conply with
Crim P. 11, his conviction cannot stand.

The di ssenting opinion, in concluding that the General
Assenbly intended that the offense at issue here be a strict

liability offense, relies on People v. DeHerrera, 697 P.2d 734

(Colo. 1985). W find that case distingui shable here, however.
The offense in DeHerrera was | eaving the scene of an acci dent
resulting in damage to a vehicle. That offense, unlike the

of fense here, was not a felony, but rather nerely a class two

traffic offense. Understandably, the suprenme court could

concl ude that no “know ngly” elenent had to be proven there.
Moreover, we note that the jury in DeHerrera had been instructed
that the offense of |eaving the scene of the accident required a
showi ng that the defendant knew the vehicle had been involved in
accident. The defendant’s challenge related to the instruction
defining the term “know ngly”.
The order denying postconviction relief is reversed, the
j udgnent of conviction and sentence are vacated, and the case is
remanded for further proceedings consistent with this opinion.
JUDGE GRAHAM concurs.

JUDGE RUSSEL di ssents.
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JUDGE RUSSEL di ssenti ng.
In resolving an issue of statutory interpretation, the
first, nost inportant, step is to look to the plain | anguage of

the statute. People v. Dist. Court, 713 P.2d 918, 921 (Col o.

1986). Here, the offense at issue -- |eaving the scene of an
accident resulting in injuries -- contains no cul pabl e nental
stat e:

The driver of any vehicle directly invol ved

in an accident resulting in injury to,

serious bodily injury to, or death of any

person shall imrediately stop such vehicle

at the scene of such accident or as close to

the scene as possible but shall imrediately

return to and in every event shall renmain at

the scene of the accident until the driver

has fulfilled the requirenents of section

42-4-1603(1).
Section 42-4-1601, C R S. 2004.

Because this offense is prem sed solely on the perfornmance

of a voluntary act, it is logical to conclude that it is a
strict liability offense. See § 18-1-502, C R S. 2004 (if
voluntary conduct is all that is required for conm ssion of a
particul ar offense, the offense is one of strict liability); see
also § 18-1-503(1), C R S. 2004 (when the conm ssion of an
of fense requires a cul pable nental state, that nental state is
ordinarily designated by the use of terns such as

“intentionally” and “know ngly”).

11



Unlike the majority, | amnot persuaded to reject a plain
| anguage approach for any of the reasons urged.

First, | do not think that the nental state of “know ngly”
may be inferred pursuant to 8 18-1-503(2), CR S. 2004. In ny
view, the proscribed conduct -- |eaving the scene of an acci dent
-- does not “necessarily involve” general intent. A driver can
| eave the scene of an accident w thout acquiring actual
awar eness of the fact that he or she was involved in an
accident. See § 18-1-105(6), C R S. 2004 (a person acts
“knowi ngly” with respect to a circunstance when he or she is
aware that such circunstance exists).

Second, | do not think that 8§ 42-4-1601 will violate
constitutional principles if it is construed as a strict
ltability offense. The United States Suprenme Court has never
defined a due process Ilimt on offenses that |ack cul pable

mental states. See Mrissette v. United States, 342 U S. 246,

260, 72 S.Ct. 240, 248, 96 L.Ed. 288, 299 (1952). And though

do not doubt that such a limt exists, | think 8§ 42-4-1601 rests
on the safe side of the line. In ny view, the |egislature may
constitutionally create an offense that carries the exposure of
a class 5 felony without requiring proof of a cul pable nental

state. | note that, in People v. Rostad, 669 P.2d 126 (Col o.

1983), the Colorado Suprenme Court recogni zed that the

| egi slature could premise liability for vehicul ar hom cide --

12



currently a class 3 felony under 8§ 18-3-106(1)(b)(1), C R S
2004 -- on the defendant’s voluntary conduct of operating a
nmotor vehicle while intoxicated, w thout requiring a cul pable
ment al state.

Third, I am not persuaded by the fact that other state
courts have construed simlar statutory |anguage to require
knowl edge of the accident. Although | would normally find such
opinions to be instructive, | cannot credit these opinions when
t he Col orado Suprenme Court has reached the opposite concl usion
when construing simlar |anguage in a Col orado statute.

In People v. DeHerrera, 697 P.2d 734 (Col o. 1985), the

Col orado Suprene Court addressed 8§ 42-4-1402 (now codified with
anendnents at 8 42-4-1602(1), C. R S. 2004), which defined the
of fense of | eaving the scene of an accident resulting only in
damage to a vehicle. The court found that this statute created
a strict liability offense that required only the performance of

a voluntary act. People v. DeHerrera, supra, 697 P.2d at 741

When DeHerrera was decided, the pertinent statute defined
the of fense as foll ows:

The driver of any vehicle directly invol ved
in an accident resulting only in damage to a
vehicle which is driven or attended by any
person shall imrediately stop such vehicle
at the scene of such accident or as close
thereto as possible but shall forthwith
return to and in every event shall remain at
t he scene of such accident until he has
fulfilled the requirenents of section 42-4-

13



1403. Every such stop shall be nmade wi t hout

obstructing traffic nore than i s necessary.

Any person who viol ates any provision of

this section commts a class 2 traffic

of f ense.
Col 0. Sess. Laws 1987, ch. 317, § 42-4-1402 at 1516.

| would construe 8 42-4-1601 so that it is harnonious with

the suprenme court’s view of 8 42-4-1402. There are good reasons

to do this:
The statutes address the sanme subject natter. Both inpose
identical duties on the highly regulated activity of
driving a notor vehicle. Because they are in pari materia,

t hese statutes should be construed together. See Wl green

Co. v. Charnes, 819 P.2d 1039, 1043 n.6 (Colo. 1991)

(statutes relating to the sanme subject matter should be
construed together in order to gather the legislature’s
intent fromthe whol e of the enactnents).

The statutes are simlar in their |anguage and structure.
The only substantive difference between the offenses is the
type of damage or injury that may have occurred during the
accident. This difference does not warrant a divergent
approach to culpability, for, as the ngjority concedes, it
is imuaterial whether the driver knows of any injury.

Both statutes create crimnal offenses. Wen DeHerrera was
deci ded, | eaving the scene of an accident resulting only in

damage to a vehicle was a class 2 traffic offense, which

14



carried a maxi mum penalty of 90 days inprisonnent and a
$300 fine. See Colo. Sess. Laws 1987, ch. 121, § 42-4-1501
at 628.

Because these statutory offenses are not rooted in common

| aw, they are not subject to an “interpretive presunption”

in favor of requiring a nmental state. See United States v.

United States Gypsum Co., 438 U. S. 422, 437, 98 S. . 2864,

2873, 57 L.Ed.2d 854, 869-70 (1978) (“Mbrissette can be

fairly read as establishing, at least wwth regard to crines
having their origin in the common law, an interpretative

presunption that nmens rea is required’); see al so People v.

Washburn, 197 Col o. 419, 422, 593 P.2d 962, 964 (1979)

(“of fenses which have their bases in common | aw such as

provi sions concerning theft nust be construed to require a

cul pable nmental state”).

Utimately, | do not agree that a hit-and-run statute
“would make little sense” unless the driver actually knows that
he or she was involved in an accident. The purpose of § 42-4-
1601 is to create an incentive for drivers “to stop and render
i mredi ate and urgent assistance to the injured parties in a

nmot or vehicle accident.” People v. R ckstrew, 775 P.2d 570, 575

(Colo. 1989). This underlying purpose is furthered by omtting

a nental state requirenent because drivers then have an

15



incentive to stop, even when they are uncertain whether they
have been in an accident.

Consi der, for exanple, the driver in Widerspon v. Peopl e,

118 Col 0. 529, 534, 198 P.2d 301, 303 (1948), who nerely “heard
a ‘swsh’ as his truck and the car of the prosecuting wtness
met and passed.” Under today’s decision, this driver has good
reason not to stop, for ignorance (even willful ignorance)
operates in his favor. But construed as witten, 8 42-4-1601
requires this driver to stop, determ ne whether there has been
an accident, and render aid if necessary.
| acknowl edge that the |egislature’ s decision may be

criticized on policy grounds. Any strict liability offense
creates the possibility of unjust results. But in making its
policy decision, the legislature may antici pate the proper
exerci se of prosecutorial discretion:

Doubtl ess with many such crines the

legislature is actually aimng at bad people

and expects that the prosecuting officials,

in the exercise of their broad discretion to

prosecute or not to prosecute, wll use the

statute only against those persons of bad

reputati on who probably actually did have

the hard-to-prove bad mnd, letting others

go who, fromtheir generally good

reputation, probably had no such bad nent al

state.

W LaFave & A Scott, Crimnal Law 8 3.8, at 243 (2d ed. 1986).

And | note that the majority’ s decision also nay be

criticized on policy grounds. If courts are going to add a
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cul pabl e nental state elenent to 8§ 42-4-1601, they m ght do
better to reject general intent as the required standard and to

use negligence instead. See, e.g., Reynolds v. State, 655 P.2d

1313 (Al aska Ct. App. 1982) (offense of fishing in closed
wat ers, which contains no explicit nental state el enent,
requi res proof that defendant “knew or shoul d have known” t hat
his boat was in closed waters). This would all ow prosecution of
drivers who did not know, but who should have known under the
circunstances, that they were involved in accidents.

But it is not our job to decide what nmakes the nost sense.
Qur task is to decide whether there is a statutory or
constitutional reason to depart fromthe plain | anguage of the
| egi slature’s enactnent. | think the answer is no.

For this reason, | respectfully dissent.
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