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In this putative class action concerning fines and |l ate
fees assessed for parking violations, plaintiffs, Terri Rector,
Dam an Spencer, Lynn D. Jam son, Shirley Beaner, and Robert
Wagner, appeal the judgnent in favor of defendants, Gty and
County of Denver and ACS State and Local Solutions, Inc.,
dismssing all clains wwth prejudice, and the award of attorney
fees to ACS. W affirmin part, reverse in part, and remand for
further proceedings as to declaratory and injunctive relief.

Under a contract with Denver, ACS prepares parking tickets
and violation notices, sends these notices to alleged violators,
processes parking tickets, and collects fines and late fees. It
recei ves a percentage of the noney coll ected.

Denver’s parking citation states, “if paynment is not
received within 20 cal endar days, the fine is increased to .
Fine Ant. is Doubled.” The Denver Minicipal Revised Code (DVRC)
prohi bits collection of fees or costs “for violation of a
muni ci pal ordi nance except those specifically provided for in
this Code.” DVMRC § 14-42. According to plaintiffs, because the
par ked vehicle violation ordi nance, DVRC 8§ 54-829, does not
expressly provide for a late fee in addition to the underlying
fine, assessing late fees violates §8 14-42.

The Muni ci pal Code further provides that paynent of the
prescribed fine to the county court clerk represents a conplete

satisfaction of the violation. DVRC 8§ 54-824. If a violator



requests a hearing and is found guilty, the judgnent entered is
the applicable fine plus court and certain other costs. DWVRC
8§ 54-825. According to plaintiffs, the parking citation

m srepresents that a late fee will be inposed if the all eged
violator pays the fine to the court clerk after twenty days or
requests a hearing.

Plaintiffs further assert that Denver inproperly del egates
its authority to ACS and that Denver pays ACS an unl awf ul
commi ssi on.

Plaintiffs seek return of |ate fees from both defendants
based on clainms of unjust enrichnment and noney had and
received. They also seek a declaratory judgnment concerning the
parties’ rights and obligations under the DVRC and i njunctive
relief against both defendants to protect future violators of
Denver’s parking ordinances fromactions allegedly contrary to
t he DVRC.

Plaintiffs further allege that ACS violated the Federal and
Col orado Fair Debt Collection Practices Acts, 15 U. S.C. § 1692,
et seq. (FDCPA), and 8 12-14-101, et seq., C R S. 2004 (CFDCPA);
viol ated the Col orado Consumer Protection Act, 8 6-1-101, et
seq., CRS. 2004 (CCPA); and engaged in a civil conspiracy with
Denver “to conmt a tortious act” by using “fal se and deceptive
| anguage.” However, because plaintiffs argue that the trial

court erred in dismssing their civil conspiracy claimfor the



first time in their reply brief, we do not address this

argunent. See Rocky Mountain Animal Def. v. Colo. Dv. of

Wldlife, 100 P.3d 508 (Col 0. App. 2004).

Defendants jointly noved to dismss under CR C P
12(b)(5). Denver filed a separate notion to dism ss under
CRCP. 12(b)(1), asserting that plaintiffs’ unjust enrichnment
and noney had and received clains sounded in tort and that
imunity was not wai ved by the Col orado Governnental |munity
Act, 8 24-10-101, et seq., CR S. 2004 (CdA).

The trial court found that plaintiffs’ voluntary paynent of
fines and | ate fees constituted final judgnments that precluded

recovery under Prilliman v. Gty of Canon City, 146 Col o. 159,

360 P.2d 812 (1961). The court also dism ssed the FDCPA, the
CFDCPA, and the CCPA cl ai ns, concluding that the parking
ordi nances did not give rise to a comrercial transaction

The court awarded ACS attorney fees under 8 13-17-201,
C.RS. 2004, on the basis that all clains asserted by plaintiffs
were tort clains.

|. Scope of Review

A nmotion to dismss for failure to state a cl ai munder
CRCP. 12(b)(5) is disfavored and should be granted only when
it appears beyond doubt that the plaintiff cannot obtain relief
under any reasonable interpretation of the pleaded facts.

Rosenthal v. Dean Wtter Reynolds, Inc., 908 P.2d 1095 (Col o.




1995). Such a notion nust be deci ded solely on the conplaint
allegations, with all factual allegations being accepted as true
and the court drawing all reasonable inferences therefromin

favor of the plaintiff. Medina v. State, 35 P.3d 443 (Col o.

2001); Kratzer v. Colo. Intergovernnental Ri sk Share Agency, 18

P.3d 766 (Col o. App. 2000).
| munity under the CAA is an issue of subject matter
jurisdiction to be resolved by the trial court under CRC P

12(b)(1). Fogg v. Macal uso, 892 P.2d 271 (Colo. 1995). The

plaintiff has the burden of proving jurisdiction, and the trial
court’s findings of fact will not be reversed unless clearly

erroneous. Trinity Broad. of Denver, Inc. v. Gty of

Westminster, 848 P.2d 916 (Colo. 1993). However, if the court

accepts all the plaintiff’s factual assertions as true, immnity
beconmes an issue of |aw subject to de novo appellate revi ew

Tidwell v. Gty & County of Denver, 83 P.3d 75 (Colo. 2003).

When a trial court does not engage in the proper CRCP
12(b) analysis, a reviewing court need not remand if it can

resolve the issue as a matter of law WO Brisben Cos. Vv.

Kryst kowi ak, 66 P.3d 133 (Col 0. App. 2002), aff'd, 90 P.3d 859

(Col 0. 2004); cf. Norsby v. Jensen, 916 P.2d 555 (Col 0. App.

1995) (review ng court applied CR C. P. 12(b)(1) w thout remand
when trial court inproperly treated notion to dismss as a

CRCP. 12(b)(5) notion).



1. Voluntary Paynment Rule

Plaintiffs first contend the trial court erred in
precl udi ng recovery of |ate fees under the voluntary paynent
rule. W disagree.

Initially, we note that while the trial court nmnade findings
concerning the voluntary paynent rule under CR C.P. 12(b)(1)
and the CA A, this rule does not inplicate a public entity’s
wai ver of its statutory imunity as to “clains for injury which
lieintort or could liein tort.” See § 24-10-106(1), C. R S.
2004. Hence, we review application of the voluntary paynent
rul e de novo, based on the factual allegations of the anended
conplaint, under C.R C.P. 12(b)(5).

In Prilliman, a notorist pleaded guilty to an ordi nance
violation and paid a fine. Shortly thereafter, the suprene

court declared the ordinance void. City of Canon Gty v.

Merris, 137 Colo. 169, 323 P.2d 614 (1958), overruled in part by

Vela v. People, 174 Colo. 465, 484 P.2d 1204 (1971). Prilliman

then sued to recover the fine.

The suprenme court held Prilliman had paid the fine under a
m st ake of | aw and upheld di sm ssal of his claimbased on the
general rule set forth in 70 C J.S. Paynent 8 156(c), “[n]oney
pai d under an unconstitutional or invalid statute or ordi nance,

W t hout any circunstances of conpul sion is paid under a m stake



of law, and so cannot be recovered.” Prillimn, supra, 146

Col 0. at 160, 360 P.2d at 812.

Here, plaintiffs characterize their paynent of |ate fees as
a mstake of fact. In Prilliman, the suprene court determ ned
that in as nuch as the notorist believed “lawful steps could be
taken to collect the fine assessed against him” his m stake was
one of law. 146 Colo. at 160, 360 P.2d at 812. W discern no
meani ngful di stinction between a m staken belief that a void
ordinance is valid, as in Prilliman, and plaintiffs’ m staken
belief here that Denver acted with the authority created by a
valid ordinance in assessing |ate fees.

Moreover, both in Prillimn and here, the claimnts had at

| east constructive knowl edge of the ordi nances, see Francis V.

City & County of Denver, 160 Col o. 440, 418 P.2d 45 (1966), and

actual know edge of the facts purportedly constituting

violations. See Black’s Law Dictionary, 1017 (8th ed.

2004) (“m stake of law’ is “A m stake about the |egal effect of a

known fact or situation.”); see also Brookside Memils, Inc. v.

Barre Cty, 702 A . 2d 47, 50 (Vt. 1997)(in voluntary paynent

cases, the typical m stake of law involves “a failure to

appreci ate the effect or consequences of a recognized | aw’).
And we note that a m srepresentation as to a |egal

obligation will not support an action for damages. Chacon v.



Scavo, 358 P.2d 614 (Colo. 1960); Two, Inc. v. Glnore, 679 P.2d

116 (Col 0. App. 1984).
Recently, strict application of the m stake of fact-m stake
of law distinction under the voluntary paynent rul e has been

questioned. See Tine Warner Entmit Co. v. Wiitnman, 802 N. E. 2d

886 (Ind. 2004). However, even the Whitnman court recogni zed
that the weight of authority still applies the rule to m stakes

of law. It cited with approval Cty of Evansville v. Wl ker,

162 Ind. App. 121, 318 N E.2d 388 (1974), which rejected a claim
to recover parking fines inposed wi thout |egal authority because
the plaintiffs voluntarily paid the fines rather than contesting
t hem

Hence, we conclude that plaintiffs made m stakes of | aw,
and we discern no basis to treat mstakes of law differently
here than in Prilliman.

Neverthel ess, plaintiffs argue that even if they made
m st akes of | aw, m srepresentations by Denver and ACS precl ude
application of the voluntary paynent rule. |In this regard,

plaintiffs’ reliance on United Bank v. Meaux, 761 P.2d 253

(Col o. App. 1988), and Norton v. City of Chicago, 690 N E. 2d 119

(rer. App. &. 1997), is m spl aced.

In United Bank, the bank officer m srepresented the fact

that the bank’s file included a guarantee agreenment obligating

Meaux, when no such agreenent existed. Here, unlike in United




Bank, the alleged m srepresentations by Denver and ACS invol ve,
according to the anmended conplaint, “falsely representing that
the violator nust pay the fine wwthin twenty days or a | awful
|late fee will be inposed, falsely representing that the late fee
is mandatory, [and] thereby falsely representing the character,

anount and | egal status of the anpbunt owed” (enphasis added).

In Norton, parking surcharges were falsely | abel ed as

“court costs” and “statutory mailing fees.” Norton v. City of

Chi cago, supra, 690 N E 2d at 126. Here, plaintiffs argue that

the parking citation falsely labels the late fee a fine, because
it states that, if the fine is not paid within twenty days,
“Fine Ant. is Doubled.” Wether the anount is described as a
fine plus a late fee or a doubled fine, the description inforns
the violator that a penalty is being assessed. Unlike in
Norton, here the penalty is not falsely |abeled as a
transacti onal cost.

Thus, plaintiffs have not pleaded a m srepresentation that
woul d relieve themfromthe voluntary paynment rule.

W also reject plaintiffs’ argunment that threats of a late
fee, “seizure of your vehicle (booting),” and “additi onal
i npoundnent, tow ng, storage fees” exenpt themfromthe
vol untary paynent rul e because their paynents were coerced.

The parties cite no Col orado authority, and we have found

none, addressing voluntariness of paynments in this or a simlar



context. Cases in other jurisdictions treat paynents made by
choice or by the free exercise of will as voluntary. See, e.g.,

Wrth v. Gty of Rogers, 14 S.W3d 471 (Ark. 2000)(paynent is

vol untary unl ess nade to rel ease a person or property from

seizure or detention); Geene v. Al achua Gen. Hosp., Inc., 705

So. 2d 953 (Fla. Dist. C. App. 1998)(patient’s paynent of
hospital bills was voluntary despite pressure of nedical
provi der to pay).

O her cases focus on the absence of an opportunity to
contest the potentially disputed paynent as determ native of

i nvoluntariness. See Dreyfus v. Aneritech Mbile

Comuni cations, Inc., 700 N.E 2d 162 (IIl. App. C. 1998); cf.

McKesson Corp. v. Div. of Alcoholic Beverages & Tobacco, 496

UsS 18, 110 S.Ct. 2238, 110 L.Ed.2d 17 (1990).

We adopt the view that, where the payor has an opportunity
to dispute the paynent, “the voluntariness in the doctrine goes
to the willingness of a person to pay a bill w thout protest as

to its correctness or legality.” Putnamv. Tinme Warner Cabl e,

Ltd. P ship, 649 N W2d 626, 633 (Ws. 2002)(hol ding that payee

shoul d be entitled to rely on using its collected revenues where
payor does not pay under protest).

Here, despite the opportunity to contest their violations,
plaintiffs either paid the parking fines assessed or negoti ated

reduced fines, and two paid |late fees, all w thout protest.



Thus, because plaintiffs do not allege any circunstances
sufficient to overcone the free will of an ordinary person, they
cannot avoid the voluntary paynent rul e based on coercion.
Finally, we note that many courts in simlar cases have
hel d the voluntary paynent rule bars recovery of fines. See,

e.g., Callahan v. Sanders, 339 F. Supp. 814 (MD. Ala. 1971),

aff'd in part and rev'd in part, 466 F.2d 59 (5th Gr. 1972);

Brown v. State, 565 So. 2d 585 (Ala. 1990); City of Mam v.

Keton, 115 So. 2d 547 (Fla. 1959); Berg v. Gty of Chicago, 240

N.E 2d 344 (Il1. App. C. 1968); Cty of Evansville v. Wl ker,

supra; Ferguson v. Butler County, 247 S.W 795 (M. 1923).

Accordingly, we conclude as a matter of |law the voluntary
paynment rule bars plaintiffs’ clains for recovery of |late fees
based on unjust enrichment and noney had and received.

[, Federal and Col orado Fair Debt
Coll ection Practices Acts

Plaintiffs next contend the trial court erred in dismssing
their FDCPA and CFDCPA cl ai ns agai nst ACS. W di sagree.

The purpose of the FDCPA is to “elim nate abusive debt
collection practices by debt collectors.” 15 U.S.C. 8§ 1692(e).
The FDCPA defines debt as:

any obligation or alleged obligation of a consuner to

pay noney arising out of a transaction in which the

nmoney, property, insurance, or services which are the

subj ect of the transaction are primarily for personal,

famly, or household purposes, whether or not such
obl i gati on has been reduced to judgnent.

10



15 U.S.C. § 1692a(5).
When an obligation arises outside the scope of a consuner
transaction, the obligation is not a "debt" under the FDCPA.

See Mabe v. G C Servs. Ltd. P ship, 32 F.3d 86 (4th G

1994) (chil d support obligation is not “debt”); Cook v. Hanri ck,

278 F. Supp. 2d 1202 (D. Col o. 2003)(attorney fees clai mbased

on unlawful detainer is not “debt”); Ri ebe v. Juergensneyer &

Assocs., 979 F. Supp. 1218 (N.D. Ill. 1997)(overdue |ibrary book
fines are not “debt”); see also Statenments of General Policy or
Interpretation, Staff Commentary on the Fair Debt Collection
Practices Act, 53 Fed. Reg. 50,097, 50,102 (Dec. 13,
1988) (Federal Trade Conm ssion interpretation excluding fines).
Simlarly, the CFDCPA defines “debt” as “any obligation or
all eged obligation of a consuner to pay noney arising out of a
transacti on, whether or not such obligation has been reduced to
judgnent.” Section 12-14-103(6)(a), C R S. 2004. No reported
Col orado appel l ate case has interpreted this definition.
While plaintiffs seem ngly concede that other parking
viol ations involve Denver’s police power, they argue that |ate
fees assessed for parking neter violations arise out of a
consuner obligation, thereby exposing ACS to cl ains under the
FDCPA and the CFDCPA. The only facts pleaded in the anended

conpl aint supporting this argunent are: “a notor vehicle

11



operator enters into a contract with the Gty in which the notor
vehi cl e operator pays a certain anount of noney and the City, in
exchange, allows that person to use the parking space for a
certain amount of tinme.”

Plaintiffs’ |legal conclusion that they entered into a
contract is not binding under CR C P. 12(b)(5). See 6 C

Wight & A MIler, Federal Practice and Procedure 3d 8§ 1357

n.16 (2004). Plaintiffs have cited no cases, and we have found
none, in which either the FDCPA or the CFDCPA has been applied
to fines for parking violations or any other type of fines

i nposed by a governnental entity.

At oral argunent, both sides agreed that we could take
judicial notice of DVRC provisions beyond those set forth in the
record.

Under 8 54-510, the city traffic engineer determ nes, "as
the public conveni ence and safety require, how parking neters
shall be placed.” Under 8§ 54-511, the manager of public works
determnes the tine limt to be set on parking neters, “as the
public conveni ence and safety require.” And 8 54-514 identifies
as a parking neter violation using a netered parking space in
excess of the tinme limt by inserting additional coins into the
nmet er.

Based on these DVRC provisions, we conclude that regul ating

met ered parking represents an exerci se of Denver’s police power,

12



to further public safety and conveni ence, not rendition of a
service to consuners by leasing parts of public streets for

short-term private occupancy. Cf. Staub v. Harris, 626 F.2d

275, 278 (3d Gr. 1980)("at a mninum the [ FDCPA] contenpl ates
that the debt has arisen as a result of the rendition of a
service or purchase of property or other item of value").

Accordingly, we conclude the trial court did not err in
dismssing plaintiffs’ FDCPA and CFDCPA cl ai ns agai nst ACS.

V. Col orado Consuner Protection Act

Plaintiffs next contend the trial court erred in dismssing
their CCPA cl ai magainst ACS. Again, we disagree.

To prove a CCPA claim a plaintiff nmust show (1) the
def endant engaged in an unfair or deceptive trade practice; (2)
the chal | enged practice occurred in the course of the
def endant’ s busi ness, vocation, or occupation; (3) the public is
significantly inpacted as actual or potential consunmers of the
def endant’ s goods, services, or property; (4) the plaintiff
suffered injury in fact to a legally protected interest; and (5)
the chal | enged practice caused the plaintiff’s injury. Rhino

Linings USA, Inc. v. Rocky Mouuntain Rhino Lining, Inc., 62 P.3d

142 (Col 0. 2003).
Here, plaintiffs again rely on their allegation of parking
in a netered space as a consuner transaction. However, we have

rejected this argunent. Further, the CCPA does not apply to

13



“[c]londuct in conpliance with the orders or rules of, or a
statute adm ni stered by, a federal, state, or |ocal governnent
agency.” Section 6-1-106(1)(a), C. R S. 2004.

Mor eover, ACS only provided services to Denver, not to

plaintiffs. See Hall v. Walter, 969 P.2d 224, 235 (Col o.

1998) (identifying as elenents of a CCPA claimthat the
chal | enged practice “significantly inpacts the public as actual
or potential consumers of the defendant’s goods, services, or
property”). And we discern nothing in ACS s all eged m sconduct
that woul d “have the capacity or tendency to attract consuners.”

See Rhino Linings USA, Inc. v. Rocky Mountain Rhino Lining,

Inc., supra, 62 P.3d at 147.

Accordi ngly, we conclude the trial court properly dism ssed

plaintiffs CCPA clai magai nst ACS.
V. Declaratory and Injunctive Relief

Plaintiffs next contend the trial court erred in dismssing
their declaratory and injunctive relief claimagainst both
def endants. W agr ee.

Under the Uniform Declaratory Judgnents Law, as adopted in
Col orado, an interested person may have determ ned any question
of construction or validity arising under a municipal ordi nance
and obtain a declaration if the person’s rights, status, or
other legal relations are affected by the ordi nance. Section

13-51-106, C.R S. 2004. This statute affords parties judicial

14



relief fromuncertainty and insecurity in legal relations, and

it isto be liberally construed. M. Emons Mning Co. v. Town

of Crested Butte, 690 P.2d 231 (Col o. 1984).

A decl aratory judgnent proceedi ng nust be based on an

actual controversy. Community Tel e- Conmuni cations, Inc. v.

Heat her Corp., 677 P.2d 330 (Colo. 1984). An analysis of a

plaintiff's standi ng considers whether the plaintiff has alleged
an injury in fact and, if so, whether the injury is to a legally

protected or cognizable interest. Wnberly v. Ettenberg, 194

Col o. 163, 570 P.2d 535 (1977). Thus, the plaintiff nust show
that the chall enged ordinance will cause tangible detrinent to

its activities. M. Emons Mning Co., supra.

However, to seek declaratory relief concerning a regul atory
schene, the standing requirenent does not force a plaintiff to
violate the regul ati on and becone subject to punishnent.

Comruni ty Tel e- Comruni cations, Inc. v. Heather Corp., supra; see

al so Colo. State Bd. of Optonetric Examrs v. D xon, 165 Col o.

488, 440 P.2d 287 (1968). Rather, the injury-in-fact elenent of
standing is established if the regulatory schene "threatens to

cause injury to the plaintiff's present or inmmnent activities."

Bd. of County Commrs v. Bowen/Edwards Assocs., Inc., 830 P.2d

1045, 1053 (Col 0. 1992) (enphasis added); see also Cty of

Greenwood Village v. Petitioners for Proposed City of

Centennial, 3 P.3d 427 (Col o. 2000).

15



Here, plaintiffs seek a declaratory judgnment concerning
ongoi ng practices that they allege are unlawful or constitute
i nproper del egati on under the DVRC, and they request injunctive
relief to prevent injury to future violators if defendants were
to continue these practices. Although Denver asserts that
plaintiffs failed to raise the inproper del egation argunent
bel ow, the anended conplaint includes nultiple allegations of
i nproper del egation, including a question comon to the putative
cl ass.

In its order dismssing the anmended conplaint, the trial
court did not expressly address the declaratory and injunctive
relief claim To the extent that the trial court presumably
found this claimdismssible under the voluntary paynent rul e,
we di sagree. Because the requested declaratory and injunctive
relief would address prospective conduct, we conclude this rule
does not bar this claim

The trial court also did not nmake any findi ngs concerning
plaintiffs’ standing or the existence of an actual controversy.
Nevert hel ess, defendants assert that plaintiffs [ack standing to
seek declaratory relief. W are not persuaded.

Plaintiffs’ allegations that they and simlarly situated
put ati ve class nenbers own vehicles and park within Denver are
sufficient to nmake them “interested persons” who may request a

decl aratory judgnent under 8 13-51-106 concerning |ate fees

16



assessed for parking violations. To require a notorist to
commt a parking violation and then delay paying the fine until
Denver assesses a |late fee, before being allowed to challenge
the |ate fee, would be contrary to Colorado |aw. See Bd. of

County Conmirs v. Bowen/Edwards Assocs, Inc., supra; Conmunity

Tel e- Cormuni cations, Inc. v. Heather Corp., supra.

Mor eover, the anended conplaint alleges that ACS has
collected mllions of dollars in |ate fees based upon hundreds
of thousands of parking violations. It further alleges that the
practice of threatening to inpose late fees as to all parking
viol ations and the rel ationship between Denver and ACS are
ongoi ng. Thus, despite the absence of any all egations
concerni ng unresol ved parking violations, we are presented with
nore than the nere possibility of a future |egal dispute. See

Bd. of County Commrs v. Bowen/Edward Assocs., Inc., supra.

Def endants cite Juidice v. Vail, 430 U S. 327, 97 S. C

1211, 51 L.Ed.2d 376 (1977), in which inmtes who did not pay
contenpt fines sought release fromprison. However, Juidice is
i napposite because the portion of the case or controversy
anal ysis on which defendants rely dealt with persons who had
al ready been rel eased fromprison by paying the contenpt fine,
not the likelihood of reincarceration.

Def endants al so assert that we nust assune plaintiffs wll

obey the law, citing O Shea v. Littleton, 414 U S. 488, 94 S. C

17



669, 38 L.Ed.2d 674 (1974) (Court assuned parties wll not be
prosecuted and convicted of crimnal |aws). However, a parked
vehicle violation in Denver is not a crine. DVRC § 54-829
(consequence of nonpaynent is immobilization of vehicle).
Defendant’s reliance on other federal standing cases is

m spl aced because Wnberly v. Ettenberg, supra, adapted a | ess

stringent standard. See Ainscough v. Onens, 90 P.3d 851, 855

(Colo. 2004)(“In Col orado, parties to |lawsuits benefit froma
relatively broad definition of standing.”).

Accordingly, we conclude plaintiffs alleged sufficient
facts to state a claimfor declaratory and injunctive relief.

VI. Attorney Fees

Finally, plaintiffs contend the trial court erred in
awar di ng ACS attorney fees under 8§ 13-17-201. W agree.

Section 13-17-201 mandates an award of reasonable attorney
fees “[i]n all actions brought as a result of a death or injury
to person or property occasioned by the tort of any other

person, where any such action is dism ssed on notion of the

defendant prior to trial under rule 12(b) of the Col orado rules
of civil procedure” (enphasis added).

This statute requires courts to award a def endant
reasonabl e attorney fees whenever an entire tort action, but not
merely one or nore tort clains, is dismssed under CR C P

12(b). State v. Golden’'s Concrete Co., 962 P.2d 919 (Col o.

18



1998); Berg v. Shapiro, 36 P.3d 109 (Col o. App. 2001); First

Interstate Bank v. Berenbaum 872 P.2d 1297 (Col o. App. 1993).

Here, because of our conclusion that the declaratory and
injunctive relief claimwas wongly di sm ssed, defendants cannot

recover their attorney fees under 8§ 13-17-201. See Sundhei myv.

Bd. of County Commrs, 904 P.2d 1337 (Col 0. App. 1995)(§ 13-17-

201 i napplicabl e because one of the clains had been restored in
part), aff'd, 926 P.2d 545 (Col 0. 1996).

The judgnent entered against plaintiffs is reversed as to
di sm ssal of the declaratory and injunctive relief claimand the
attorney fees awarded to ACS; the judgnent is affirmed in al
other regards; and the case is remanded for further proceedi ngs
consistent wth this opinion.

JUDGE ROY and JUDGE GRAHAM concur .
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